FEBRUARY - 1959 


proved 

1 MOVE aout ¥REELY 
at AND ABROAD. 

KEGULATIO! 


HT TO FREEDOM FROM 
yYRARY MENT 
NANG CUNTROL. 


TD OWN eRivaTe 


CONSTITUTIONAL GOVERNMENT 


DESIGNED TO SERVE THE PEOPLE 


FUNDAMENTAL BELIEF IN GOD 


\F 


ro tt E AMERIC AN WAY IF iF E N Pi as IN AC 
. 
ro 


RY 


LORIDIA 
108 
| 


“A” to “Zoning” 


Today the entire text of America’s Great Law 
Encyclopedia is complete from “A” to “Zoning”. 


Corpus Juris Secundum 


Quoted and Cited by the courts — State and Federal — gives 
you a complete coverage of American law — in easy-to-read 
text form. 


The footnotes brief you on all the controlling authorities. 


oe us furnish full details 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 


ate 
| 
‘ 
| 
| 
| 


trator 


Trustee Ad 


Executor 


Agent for Custody and Management of Investments 


Registrar 


Stock Transfer Agent 


Safekeeping of Securities 


Trustee Under Bond Issues 


Plans 


ring 


Trustee Under Pension and Profit Sha 


Bar 


All in full cooperation with Members of the 


FLORIDA National Bank 


of Jacksonville 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


VOLUME XXXIII 


FEBRUARY e 1959 


NUMBER 2 


Oftcers of 
Lhe Honida Bar 


The board 
of 


House of Delegates 
evcan Bax 


O. B. McEwan, President 


ORLANDO 


J. Lewis Hatt, President-elect 


TALLAHASSEE 


Paut B. Comstock, Executive Director 


TALLAHASSEE 


JOE J. HARRELL, first 

GEORGE W. ATKINSON, second 
HERBERT F. DARBY, third 
DELBRIDGE L, GIBBS, fourth 
CHARLES R. SCOTT, sourth 
DONALD J. BRADSHAW, fifih 

A. T. COOPER, JR., sizth 
RICHARD T. EARLE, JR., sixth 
ROY E. KINSEY, seventh 
PARKS M. CARMICHAEL, eighth 
DOUGLAS STENSTROM, ninth 
HESKIN A. WHITTAKER, ninth 
CHESTERFIELD H. SMITH, tenth 
C. CLYDE ATKINS, eleventh 


State Delegate: 
E. DIXIE BEGGS 


Delegates of The Florida Bar: 


DONALD K. CARROLL 
DARREY A. DAVIS 

BAYA M. HARRISON, JR. 
J. LANCE. LAZONBY 


W. O. MEHRTENS, eleventh 
REGINALD L, WILLIAMS, eleventh 
FRED H. MELLOR, twelfth 
RALPH C. DELL, thirteenth 
DONN GREGORY, thirteenth 
J. ERNEST COLLINS, fourteenth 
CHARLES B. FULTON, fifteenth 
RUSSELL MCCAUGHAN, fifteenth 
SHERWOOD SPENCER, fifteenth 
ENRIQUE ESQUINALDO, sirteenth 
O. B. MCEWAN, ez officio 
J. LEWIS HALL, ex officio 
ROBERT C. WARD, ex Officio, as 
President, JUNIOR BaR SECTION 


Ex Officio. 
JOHN M. ALLISON 
CODY FOWLER 


Delegate of the Dade County 
Bar Association: 


REGINALD L, WILLIAMS 


Editorial Haff, 


PAUL B. COMSTOCK, Editor 
ROBERT C. GRIFFIN, Managing Editor 
SUE H. SHIELDS, Editorial Assistant 


EDITORIAL AND EXECUTIVE OFFICES: SUPREME COURT BUILDING 
BOX 1226, TALLAHASSEE 


$10.00 PER YEAR TO NON-MEMBERS — $1.00 PER NUMBER. 
Published monthly except August and September. Reentered as 
Second Class matter at the Post Office at Tallahassee, Florida. 
Views and conclusions expressed in articles herein are those of 
the authors and not necessarily those of the editorial staff, of- 
ficials or Board of Governors of The Florida Bar. Contributors 
are requested to submit two copies of all manuscripts. Closing 
date is the 10th of the month preceding date of issue. Advertising 
rate card may be had upon request. 


: THE FLORIDA! BAR 

| 
= 
| 


ontents 


LETTERS IN THE BAR 53 
PRESIDENT’S PAGE 56 
BRIEFLY YOURS 57 

BAR CALENDAR OF EVENTS 58 


JUDICIAL COUNCIL HISTORY 59 
by Justice Elwyn Thomas 


REAL PROPERTY AND PROBATE INSTITUTE — Photo Report 65 
TAXPAYERS’ PROBLEMS TACKLED 66 


IN MEMORIAM 68 


EXEMPTIONS IN SECURITIES ACT REGISTRATION 69 
by Raymond M. Jacobson 


MARKETABILITY PROBLEMS OF LAND USE RESTRICTIONS 76 
by Bertel M. Sparks 


JUNIOR BAR NEWS — PUBLIC RELATIONS “HOW TO DO IT” 88 
by James A. Urban 


REAL PROPERTY, PROBATE & TRUST LAW NOTES 90 
RECENT OPINIONS OF THE ATTORNEY GENERAL 91 
TAX LAW NOTES 93 

L.T.G.F. NEWS AND NOTES 96 

THEY TELL ME THAT... 101 

CALENDAR OF LEGAL INSTITUTES _ 108 

DIRECTORY OF ADVERTISERS 114 

ANNOUNCEMENTS _ 116 


<< A LMicuty Gop, we make our earnest prayer that Thou 

wilt keep the United States in Thy holy protection; 
that Thou wilt incline the hearts of the citizens to culti- 
vate a spirit of subordination and obedience to govern- 
ment; to entertain a brotherly affection and love for one 
another and for their fellow-citizens of the United States 
at large.” Prayer after Inauguration (from copy in Wash- 
ington’s pew, St. Paul’s Chapel, New York). 


The cover is the Credo of Freedoms Foundation at Valley Forge. Top Foundation 
award was won by The Florida Bar last year. Judging was based on the relation of Ameri- 


can Citizenship Committee program to the basic rights and privileges of Americans as set 
forth in the Credo.—Ed. 


4 


= 


N 


£09 


Members of Fhe Bux: 


Nou axe tnuled ... 


Plan now to attend the two- 
day Institute on Corporations 
in Jacksonville, Friday and 
Saturday, April 17-18. 


Outstanding Florida authorities and nationally 
known speakers in this important area of the law 
are scheduled to offer practical instruction. Included 
among the speakers will be the Honorable George 
Smathers, U. S. Senator and member of The Florida 
Bar, and the Honorable William J. Casey, New York, 
outstanding author and speaker on corporation law. 
This institute is for the practicing lawyer! Topics 
include: 


PROBLEMS IN FORMING CORPORATIONS 
TAX MATTERS RELATING TO CORPORATIONS 
DAILY OPERATING PROBLEMS 
USE OF THE FLORIDA BAR LEGAL FORMS 
AND WORK SHEETS 


A social event is planned in connection with the In- 
stitute. See the March JOURNAL for full details. 
Meanwhile—make your plans and order your hotel 
or motel reservations, direct, today. 


Earl B. Hadlow, 
Institute Chairman 


Planned and conducted by THE FLORIDA BAR in 
cooperation with the GENERAL EXTENSION DIVI- 
SION and THE JACKSONVILLE BAR ASSOCIATION. 
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| Letters in the Bar 


... At the request of the Orange 
County Bar I enclose the pertinent 
portion of Judge Dozier DeVane’s re- 
marks, delivered at a recent meeting 
of the Orange County Bar Association, 
with the hope and request that it may 
be published in an early edition of 
The Florida Bar Journal. 

Very truly yours, 

Hesk1n A. WHITTAKER, 
President 

Orange County Bar Assn. 


* * * 


“Now I did not come all the way 
to Orlando just to give you the fore- 
going brief outline of my life as a 
member of the Bar. I came here to- 
day to try to start a movement to 
save our Republic and may God help 
me in my efforts to do so. 

“I find myself today pretty much 
in the same position as so many high- 
ranking armed service officials, who 
have been out of step with the way 
things were run in the services where 
they had to keep silent while on active 
duty, feel upon retirement. As you 
know, I have also retired and like 
these armed service officials just 
mentioned, I’ve just got to say some- 
thing or bust. 

“At the outset, I desire to make it 
clear I am not here to criticize the 
merits or demerits of the decision of 
the Supreme Court in Brown v. Board 
of Education, 347 U. S. 483, or the 
more recent decision of that Court in 
Cooper, et al v. Aaron, decided Sep- 
tember 27, 1958. I am here to criti- 
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cize the judicial process by which 
these decisions were reached and to 
try to impress upon 
you full realization 
of the fact that if we 
do not find a way to 
stop it and stop it 
soon, this nation will 
soon be governed, 
insofar as its Con- 
: stitution and its laws 

DE VANE __ are concerned, by a 
judicial oligarchy and I am_ sure 
that every one of you will agree with 
me that this nation will not survive 
under the domination of a judicial 
oligarchy. Under a government such 
as ours with a written Constitution, 
and with a Constitutional provision 
that “This Constitution and the laws 
of the United States which shall 
be made in pursuance thereof . . . 
shall be the supreme law of the 
land . . ., the Constitution and the 
laws of Congress enacted in pursu- 
ance thereof will remain the supreme 
Jaw of the land only if the old and 
honored doctrine of stare decisis pre- 
vails in our courts in their judicial 
construction. We need not be con- 
cerned with how good or how bad the 
first pronouncement of the Supreme 
Court might be in construing either 
the Constitution or the acts of Con- 
gress so long as that construction 
holds until the people change the 
Constitution and the Congress changes 
the laws enacted thereunder pursuant 
to the Constitutional method applica- 


if 
KA 
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ble thereto. I am here only concerned 
with the principle of stare decisis 
being applicable in all such cases and 
we will rely upon the people and the 
Congress taking care of any modifi- 
cations made necessary by any deci- 
sions of the Supreme Court with 
reference thereto. 


“We have precedents in the past for 
this procedure. Since the establish- 
ment of our government, the Su- 
preme Court of the United States has 
gone off the legal reservation in three 
instances to such an extent the peo- 
ple rose up and did something about 
it. The first case was that of Chisholm 
vy. Georgia (1793) 2 Dall. 419, hold- 
ing that a state could be sued by a 
citizen of another state in assumpsit. 
The Congress to overcome the effect 
of this decision promptly submitted 
to the states the Eleventh Amendment 
which specifically spelled out that 
‘the judicial powers of the United 
States shall not be construed to ex- 
tend to any suit in law or equity, 
commenced or prosecuted against one 
of the United States by citizens of 
another state or by citizens or sub- 
jects of any foreign state.’ 


“The second and undoubtedly the 
most unpopular decision ever handed 
down by the Supreme Court of the 
United States was the decision in the 
Dred Scott case. It was the North 
that rose up in arms against this 
decision. It led to the Civil War and 
the people completely wiped out the 

_ Dred Scott decision by Constitutional 
Amendments XIII, XIV and XV which 
were adopted at the end of that war. 


“The third decision which brought 
about action on the part of the peo- 
ple to overcome its effect was the 
decision of the Supreme Court in 
Pollock v. Lowe, 247 U. S. 165. This 
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decision led to the adoption of the 
Sixteenth Amendment (the income 
tax amendment) to the Constitution. 

“The process by which the old and 
honored legal principle of stare 
decisis may be made a part of our 
Constitution is as simple as were the 
processes by which the Eleventh, 
Thirteenth, Fourteenth, Fifteenth and 
Sixteenth Amendments were adopted. 

“It is of extreme importance that 
in the process of making the prin- 
ciple of stare decisis applicable and 


controlling as to decisions of the Su- 


preme Court construing the Constitu- 
tion and acts of Congress it be done 
only by Constitutional Amendment. 


“We hear much criticism of the 
Supreme Court today with reference 
to its decision in Brown v. Board of 
Education and Cooper v. Aaron, but 
let me say to you that the decisions 
of the Supreme Court of the United 
States in West Virginia State Board of 
Education v. Barnett (1943) 319 U. S. 
624, and other similar decisions made 
since that date affecting the same and 
similar questions inflicted upon the 
people of this nation a great deal 
more harm than will the decision in 
Brown v. Board of Education and 
Cooper v. Aaron. When the Supreme 
Court held that the children in our 
public schools could not be required 
to stand and salute the flag of the 
United States and pledge allegiance to 
the republic for which it stands, and 
when the Supreme Court condemned 
all forms of religious instruction in 
our public schools it struck a death 
blow to the future welfare of the 
republic. As a nation we can and 
will survive only under God. 


“In reaching the foregoing decisions 
the Supreme Court held, as you know, 
that the Fourteenth Amendment 
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This billboard dotting highways throughout Florida and the nation last month was in support 
of the American Bar Association's program to increase understanding and respect of traffic 
courts. The display was made posisble by an advertising grant-in-aid to the ABA by the 
Outdoor Advertising Association of America, Inc., which was valued at approximately $50,000. 


makes the First Amendment applica- 
ble to the states. A peculiar twist in 
this decision is that the Supreme 
Court at that time said nothing about 
the Fourteenth Amendment's making 
the provisions of the other seven Bill 
of Rights Amendments applicable to 
the states. In fact, it was only very 
recently, during the last term of the 
Supreme Court, that it held the pro- 
visions of the Fourth Amendment 
applicable to evidence secured _il- 
legally by state authorities and used 
in prosecution of defendants in 
criminal cases in Federal Courts. Dur- 
ing my tenure of office as a Federal 
Judge I have permitted the conviction 
of numerous persons in my Court on 
evidence illegally secured by state 
authorities. I did so because the Su- 
preme Court had previously held 
such evidence admissible in cases in 
federal courts and I felt bound by its 
decision on the subject. 

“IT mention this as illustrative of the 
point I desire to stress with you. It 
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enables me to avoid comment on the 
Brown decision overruling the earlier 
decisions of the Supreme Court ir. 
Plessy v. Ferguson and Gong Lum v. 
Rice, both of which decisions es- 
tablished in this country the doctrine 
of equal but separate facilities for our 
children in our public schools. What 
the Supreme Court has done in these 
later cases is to assert its right not 
to be bound by its own prior decisions 
whenever it desires to construe the 
Constitution or an act of Congress 
otherwise. If this is the ‘law of the 
land’ then the Constitution means 
nothing. 

“The chief responsibility for bring- 
ing about a constitutional amendment 
that will bring an end to this prospect 
of a judicial oligarchy in this country 
rests with the Bar and we should rise 
in unison and be the leaders in the 
effort to save this republic of ours. 
Again I say, may God inspire us and 
help us to accomplish this objective.” 
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Preszdent’s Page 


LAW DAY, U.S.A. 


On last May 1, the lawyers of America carried out their 
largest joint enterprise in all history. Again this May 1, The 
Florida Bar will join the American Bar and 1,400 state and local 
bars in observing the second nationwide observance of Law 
Day, U.S.A. 

The first nationwide Law Day was highly successful, due 
primarily to the coordinated efforts of thousands of lawyers. 
There was almost 100% cooperation throughout the land. It 
was estimated that 20,000 or more separate programs were held 
in courthouses, city halls, schools, colleges and various public 
meeting places. Most state bar associations and hundreds of 
local associations took the lead in organizing the local obser- 
vances. We in Florida are especially proud of the fine showing 
made by our lawyers. 

An even larger participation is expected this year. Working 
in cooperation with the American Citizenship Committee, The 
Florida Bar plans to issue a “how-to-do-it” kit for speakers and 
program workers. The ABA will this month distribute a manual 
of information about Law Day as a guide to bar associations in 
their planning for 1959. Later the ABA will distribute a Law 
Day speakers’ manual. 

Speaking of Law Day, ABA President Ross kL. Malone said 
recently: “In emphasizing freedom under law as the genius of 
our form of government, we direct the attention of the entire 
world to the source of our national strength, and at the same 
time dramatize to the citizens of this country the importance of 
law in our daily lives.” 

As the major guardians of the law, lawyers have the chief 
responsibility for again taking the lead in the observance of Law 
Day—a day of national dedication to the principle of government 
under laws, as opposed to the tyranny which enslaves the people 
of one-third of the world today. 


O. B. McEWAN 
President 
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e BAR ELECTIONS . . . During the first week in March, each 
member of The Florida Bar residing within the state will 
receive his or her official 1959 ballot listing nominees 
for president-elect and Board of Governors members from 
their judicial circuit. Please bear in mind that "voted 
ballots shall be filed with the Executive Director or 
postmarked prior to midnight on March 15. Ballots not filed 
or postmarked within such period of time shall not be 
counted or tabulated . . . Results of the election shall 
be furnished by the Executive Director to the officers, 
members of the Board of Governors, and all candidates, and 
may be furnished to any other interested persons upon their 
request." (Article 3, Section 3, By-Laws Under the Inte- 
gration Rule. ) 


e MAY 1 IS LAW DAY. . . Brad Smith’s American Citizen- 
ship Committee met in Orlando January 31 and laid out a 
plan for LAW DAY, USA in Florida that will effectively 
relate to the public the work of The Florida Bar and the 
profession. Newspaper, radio and television will serve to 
let the public know. This and a "how it's done" kit are be- 
ing prepared under Asst. Director Bob Griffin’s super- 
vision at this office. It will aid LAW DAY speakers and 
others in getting programs turned into concrete results. 
Wade L. Hopping, clerk in the office of Supreme Court 
Justice Hobson is liaison between the committee and head- 
quarters. 


e BOARD OF GOVERNORS . . . At theirannual mid-winter meet-— 
ing in Jacksonville, February 5-7, the Board met in joint 
session with the Junior Bar Board of Governors and the 
Florida Council of Bar Association Presidents. The Board 
heard numerous legislative proposals from the chairmen 

of committees and sections. In other action taken at the 
meeting, the Board: 

1. Accepted the report of the Uniform Title Standards 
Committee; 

2. Reappointed Giles J. Patterson as a delegate and 
Darrey A. Davis as an alternate to the U.S. Fifth 
Circuit Judicial Conference; 

3. Appointed Horace Riegle chairman of the Seventh Cir- 
cuit Grievance Committee, and commended Judge John 
Byington for his service on the committee prior to 
his going onto the bench; 


(Continued on page 107) 
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: 
NEWS IN THE FLORIDA BAR 


BAR CALENDAR OF EVENTS 
1959 


February 21-22-National Conference of Bar Sec- 
retaries, ABA Center, Chicago 


February 23-24-ABA Regional Meeting, 
Memphis, Tennessee 


February 23-24-Mid-year meeting, ABA House of 
Delegates, Chicago 


April 4-8-Annual Convention of American 
College of Trial Lawyers, 
Americana Hotel, Miami Beach 


April 10-19-Eleventh Conference of the 
Inter-American Bar Association, 
Miami Beach 


May 1 -Law Day, U.S.A., throughout 
Florida 

May 7-9 -Fifth Circuit Judicial Confer- 
ence, Hotel Shamrock, Houston, 
Texas 

May 21-23 -Ninth Annual Convention of The 


Florida Bar, Miami Beach 


August 24-28 -Annual ABA Meeting, Miami Beach 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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A Sketch 


Judicial Council History 


T HE History of the Judicial Council 

of Florida is the tale of a chal- 
lenge sensibly and effectively met. 

The Supreme Court of the United 
States decided that when a citizen 
was sworn as a juror he became a 
member of a court.' With that state- 
ment as a premise a logical conclusion 
is simply reached. Every citizen pos- 
sessing the qualifications for jury 
service is a potential member of a 
court. And not only is the layman 
called to contribute from his time by 
participation in court procedure, he 
must also meet demands upon _ his 
purse to finance the operation of the 
courts and the compensation of their 
officers and attachés. If such is the 
status, actual and prospective, of the 
citizen should he not be consulted 
about the affairs of courts? 

The progressive Florida Bar, long 
concerned about the congestion in 
the courts of the State. especially in 
the court of last resort, the Supreme 
Court, in which the number of cases 
had risen to about 1250 yearly, in 
contrast with a national average of 
about 333 cases in courts of final ap- 
pellate jurisdiction, answered the 
question in the affirmative. To bring 
about a study of the entire system the 
Bar, through its legislative committee. 
caused to be introduced a bill creating 
a judicial council to be charged with 
studying the judicial process, making 
recommendations to the legislature 
‘In re Savin, 131 U.S. 267, 9 S.Ct. 699, 33 


L.Ed. 150; Clark v. United States, 289 
U.S. 1, 53 S.Ct. 465, 77 L.Ed. 993. 
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by Justice Elwyn Thomas 


about what should be done by way of 
improvement and furnishing annual 
reports to the governor about what 
had been found. The bill was en- 
acted. 

This law was unique because unlike 
similar bodies in other states, the 
Council was to be composed of more 
laymen than lawyers. It contained 
the provision that the Council should 
consist of a member or retired member 
of the Supreme Court, who would 
serve as chairman, the Attorney Gen- 
eral or one of his assistants, a circuit 
judge, a county judge, four lawyers. 
and nine laymen. 

The councilmen were appointed 
soon after by Governor Dan McCarty 
and in the fall of 1953 held a meeting 
to organize and discuss generally the 
task that lay ahead. At this meeting a 
poll of the lay members revealed that 
they were in unanimous agreement 
upon the principal criticism that 
could be leveled at the judicial svs- 
tem, i.e., the disposition of litigation 
was too expensive in time and monev. 
That sentiment set the theme of the 
effort that followed. 

The Council was hampered in its 
work by the absence of any provision 
for an appropriation to cover ex- 
penses. This meant that the lawyer- 
and lay-members had to draw not only 
upon their time but upon their per- 
sonal funds as well to attend meet- 
ings that were held in various cities 
of the State: Tallahassee, Tampa. 


“Cap. 28062, Laws of Florida, Acts of 1953. 
F.S.A. 48.15. 
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Miami, Orlando, Gainesville, Jackson- 
ville, Pensacola. Costs of secretarial 
work, correspondence and the like 
were met through the largess of the 
Supreme Court, the Attorney General, 
The Florida State University, The 
Florida Bar, and the councilmen them- 
selves. 

At the outset it seemed wise to 
keep the procedure in the Council 
as informal as possible so that the lay 
members would not be confounded 
by legalistic jargon or complex parlia- 
mentary situations but would be in- 
terested, enthusiastic, and, above all, 
vocal as discussion progressed. To 
carry out the idea of simplicity, no 
vice-chairman was selected during the 
first three years or so, and whenever 
the chairman took the floor or absent- 
ed himself, some other member was 
called to the chair; to encourage 
participation by visitors as well as 
councilmen, during that period, no 
secretary was chosen and often a per- 
son in the audience who was not a 
member of the Council would be in- 
vited to record the proceedings. 

Because of lack of funds it was 
difficult to send out literature about 
the Council’s meetings so a deliberate 
plan was followed to hold sessions in 
various areas of the State in the hope 
that the people would become aware 
of the Council’s activities and would 
come to witness the proceedings. 

Another policy set in the beginning 
brought not only acclaim but also 
‘spectators. The doors were never 
‘closed. Everyone who came was 
granted the privilege of speaking and 
often when polls were taken in meet- 
ings visitors’ names were called with 
the names of the councilmen that they 
might vent their views and give the 
Council the benefit of their advice. 
Committees were appointed to deal 
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with seven anticipated phases of the 
over-all work. By the Council’s wish 
they were called “task forces.” A 
studious attempt was made to distrib- 
ute the membership of the task forces 
equally among the lay- and lawyer- 
members with due regard for the 
areas of residence of the members of 
the particular task force, and further 
to have on each a majority living 
somewhere near one another so meet- 
ings would be facilitated. Then the 
task forces on drafting, appellate 
courts, trial courts, jurors, selection, 
tenure, compensation, and retirement 
of judges, statistics, and public rela- 
tions, policy and information started 
their work. 

It soon developed that priority 
should be given the appellate system 
because it appeared that the conges- 
tion there was the more acute. An- 
other reason for fixing this order for 
giving it primary consideration will 
be apparent from the comment that 
follows. This decision did not mean 
at all that study of the other aspects 
of the judicial system was neglected 
or deferred, quite the contrary, it 
meant that study of all would con- 
tinue apace but that solution of the 
appellate problem should precede 
solution of the others. 

Perhaps the most difficult work was 
that allotted to the task force on draft- 
ing. It was the lot of this group not 
only to examine our own system but 
to explore the systems of other states, 
actual and prospective. Here again 
the work was more burdensome be- 
cause of want of money to employ a 
draftsman. Consequently. the chair- 
man of this task force carried an 
enormous burden. He performed the 
task thoroughly, unflaggingly, cheer- 
fully and expertly. 

Added to the weight of the task 
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This article by Justice Elwyn Thomas of the Florida Supreme Court 
is reprinted from 22 Federal Rules Decisions (1958, West Publishing 
Justice Thomas was appointed by 
the late Governor Dan McCarty as the first chairman of the Judicial 
Council of Florida, and served in that position until 1957. A law 
graduate of Stetson University, Justice Thomas was admitted to the 
Bar of Florida in 1915. In 1951 he was awarded the honorary degree 
of doctor of laws by Stetson, and in 1954 received the Distinguished 
Service Award from that university. He has been a member of the 
Supreme Court since 1938, and served as Chief Justice in 1947-49. 


Company, St. Paul, Minnesota). 


was its tedium. Each time a draft 
was prepared, criticism was invited 
from everyone who could be apprised 
of its content. At the next meeting 
of the Council, criticism would be 
sought from those who were present, 
members and non-members. Then a 
draft would be prepared to conform 
to the vote of the Council in the 
light of their own observations and 
the comments received from visitors 
and from those who had expressed 
their views by mail. The procedure 
was repeated as meetings were had, 
roughly a month apart. 

Reverting now to the second rea- 
son for taking first a good, long look 
at the situation in the Supreme Court, 
it had begun to seem necessary to set 
up district courts of appeal and unwise 
to undertake it except by organic 
change as distinguished from statutory 
enactment. This was the thought 
because to make district courts of ap- 
peal final appellate courts, it would be 
necessary to curtail the jurisdiction 
of the Supreme Court as it was de- 
fined in the Constitution, F.S.A., and, 
of course, amendment of the Constitu- 
tion in this respect could not be ac- 
complished by an act of the legis- 
lature. 

The word “intermediate” as descrip- 
tive of the proposed courts was shun- 
ned by the Council and its task force 
on drafting because of the connotation 
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that such courts would be but way 
stations on the route to the Supreme 
Court. If they were to be courts 
of such character, the finality of their 
judgments would not be a reality 
and the people would probably not 
accept the plan. Such a label would 
augur more expense and delay in the 
disposition of litigation instead of 
less. Finality was needed. Cases in 
the Supreme Court, except in 
situations of emergency, were being 
docketed in the order of their ma- 
turity. And although the court was 
working full time, the load had reach- 
ed such proportions that those matters 
in which requests for oral argument 
had been made were being heard, 
in their turn, more than a vear after- 
ward. 

To carry out this design, jurisdic- 
tion of the Supreme Court and district 
courts of appeal was defined with 
great care. It seems now fitting to 
digest the provisions to this end that 
were recommended by the Council, 
and eventually approved by the legis- 
lature, and adopted by the people 6 
November 1956, effective 1 July 1957. 
Appeals from trial courts may be 
taken to the Supreme Court as a 
matter of right from judgments or 
decrees imposing the death penalty, 
directly passing upon the validity of 
a state or federal statute or treaty, 
“construing” a controlling provision 
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of the state or federal constitution, or 
entered in proceedings to validate 
bonds or certificates of indebtedness. 
Appeals may be taken from the dis- 
trict courts of appeal to the Supreme 
Court “only” from decisions “initially” 
passing upon a state or federal statute 
or treaty or “initially construing” a 
controlling provision of the state or 
tederal constitution.” 

The Supreme Court “may” review 
by certiorari a decision of a district 
court of appeal that affects a class of 
constitutional officers. that directly 
conflicts with a decision of another 
district court of appeal or of the Su- 
preme Court on the “same” point of 
law, or that passes upon a matter 
“certified by the district court of ap- 
peal to be of great public interest.” 
Furthermore, the Supreme Court may 
review directly by certiorari inter- 
locutory orders or decrees relating to 
chancery matters which upon final dis- 
position would be directly appealable 
to the Supreme Court.* 

The Supreme Court may issue writs 
of mandamus and quo warranto when 
a state officer. board, commission, or 
other agency authorized to represent 
the public generally or a member of 
such a board, commission or agency 
is a respondent, and may issue writs 
of prohibition to commissions estab- 
lished by law, to district courts of 
appeal, “and to ° * ° trial courts when 
questions are involved upon which a 
direct appeal to the Supreme Court is 
ullowed as a matter of right.” 

Appeals may be taken to district 
courts of appeal as a matter of right 
from final orders or decrees of county 
judges’ courts pertaining to probate 


*Sec. 4, Art. V. 
‘Sec. 4, Art. V. 
*Sec. 4, Art. V. 
“Sec. 4, Art. V. 
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inatters or estates and interests of 
minors and incompetents, and from all 
final judgments or decrees of trial 
courts not directly appealable to a 
circuit court or the Supreme Court.’ 

The district courts of appeal are 
empowered to issue writs of manda- 
mus, certiorari, prohibition and quo 
warranto.> 

Subject to change by law, orders 
of the Florida Industrial Commis- 
sion are reviewable by district courts 
of appeal,” and these courts have such 
power of direct review of adminis- 
trative action as mav be provided by 
law."" 

The Supreme Court, district courts 
of appeal, circuit courts and the mem- 
bers of them mav issue writs of habeas 
corpus. 

After the Council had worked dili- 
gently for about a year and a half. 
the provisions of a proposed amend- 
ment relative to appellate jurisdic- 
tion were practically finished but 
those dealing with the trial courts and 
other aspects of the judicial system 
had not so nearly reached the point 
of completion that they could be pre- 
sented at the impending session of the 
legislature. It was feared that if no 
substantial recommendation was made 
in respect of any of the Council’s 
program until two more years had 
passed and the time for another ses- 
sion had arrived, the work of the 
Council would lose momentum. so 
it was decided to send to the legis- 
lature proposed constitutional 
amendment, relating to the Supreme 
Court and district courts of appeal 
and containing, largely in their then 
form, the other provisions of the 
*Sec. 5, Art. V. 

Sec. 5, Art. V. 


"Sec. 26(10), Art. V. 
"Sec. 5. Art. V. 
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judiciary article. In this way Article 
V would be kept intact. 

The provisions of the proposed 
amendment did not treat only the 
subject of appellate review. Many 
other matters of genuine importance 
to an improved judicial system were 
included. For instance, the Chief 
Justice was given the power to as- 
sign, in accordance with rules of the 
court, justices and judges vertically 
among the Supreme Court, the district 
courts of appeal and the circuit courts 
and horizontally among courts of les- 
ser jurisdiction;'' the Supreme Court 
was granted power to promulgate 
rules governing practice and proce- 
dure in all courts;'? the Supreme 
Court was vested with exclusive juris- 
diction of the admssion and discipline 
of attorneys;'® and provision was 
made for retirement of justices and 
judges because of disability,"* regard- 
less of length of service, and for their 
adequate compensation. 

It should be recorded here that 
the Council was not directly charged 
with preparing or proposing an 
amendment to the Constitution, but 
once it was decided that effective 
relief could be obtained only by con- 
stitutional amendment, it was thought 
that the recommendation the Council 
was required to make should be in 
that form in order to assist a busy 
legislature in advancing the cause of 
improving the administration of jus- 
tice. 

Before the draft of the proposed 
amendment was presented, a day-long 
meeting was held by some of the 
councilmen, members of the staffs of 
the Department of English of Florida 
Sec. 2, Art. V. 

'sSec. 


Sec. 
'sSec. 17, Art. V. 
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State University, the Supreme Court 
and the Attorney General when that 
part of the instrument containing 
revisions recommended by the Coun- 
cil was read word for word to polish 
its form without changing its sub- 
stance. 

Then members of the Council ap- 
peared before a joint meeting of the 
committees of the Senate and House 
of Representatives on Constitutional 
Amendments who devoted many 
hours to listening courteously and at 
tentively to the presentation. 

During the session of the legisla- 
ture the proposed amendment, after 
certain revisions, was adopted with- 
out dissent in the House of Repre- 
sentatives and with but two nays in 
the Senate. 

Although the general plan for es- 
tablishing district courts of appeal 
was not changed, the legislature did 
delete language which would have 
made it possible to create by legis- 
lative act more district courts of ap- 
peal and more than three judgeships 
for each district so long as there were 
no fewer than three such courts and 
no fewer than three judges of each. 


THE BRIEF 
“Who broke Miss Dinsmore in 


on filing?” 
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Moreover, the legislature eliminated 
provisions for selection and tenure of 
justices and judges in a manner re- 
sembling the American Bar Associ- 
ation and Missouri plans. 

Parenthetically, the appropriation 
bill enacted at the same session, 1955, 
carried an item of $20,000 for use of 
the Council and in 1957 this was in- 
creased.’* 

When the legislature agreed that 
the proposed amendment be submit- 
ted to the people, seventeen months 
remained for the purpose of ac- 
quainting the electorate with its con- 
tents and with the results it was de- 
signed to accomplish. Again, the 
Council faced a decision whether to 
adhere to the strict letter of the act 
creating it or to undertake work not 
specified without, of course, assum- 
ing any additional authority. The 
Council had put its reconimendation 
in the form of a proposed amend- 
ment. Should it now undertake to 
present it to the people? A proposal 
of this nature, technical in the ex- 
treme, would probablv fare badly 
unless an organized effort was made 
to familiarize the voters with the plan. 
The Council decided that it would be 
a genuine service to the people to 
conduct such a campaign if, indeed. 
it was not its implied duty to do so. 
Any other course might have resulted 
in loss of a sizable investment in 
money and effort. Had this occurred 
these lines would have become ap- 
propriate: 

“Full many a gem of purest ray serene 

The dark unfathom’d caves of ocean bear: 

“Full many a flower is born to blush un- 


seen, 
And waste its sweetness on the desert 
air.** 
Sec. 282.01(1) (35), Florida Statutes, 
1957, F.S.A. 


Elegy. 
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The legislature having by that time 
provided an appropriation to cover 
the Council’s expenditures, the ques- 
tion immediately arose whether any 
of the money could be used to ad- 
vocate adoption of the amendment. 
The Comptroller obtained an opinion 
from the Attorney General who ad- 
vised, in effect, that the fund could 
be used to disseminate information 
but not to spread propaganda. With 
this view as its guide, the Council 
caused to be compiled a_ brochure 
for use of anyone wishing to study 
the proposal and for use of speakers 
in presenting it. This comprehensive 
and informative booklet was the pro- 
duct of work of the staff of the Su- 
preme Court, the Council and the 
University. Leaflets urging adoption 
were procured and distributed by The 
Florida Bar. 

Everv opportunity to appear on 
television and radio was seized and 
speakers were furnished for addresses 
before civic clubs and various other 
organizations. The newspapers of 
the State as well as television and 
radio stations disseminated informa- 
tion about the proposed amendment. 
Local bar associations as well as The 
Florida Bar gave constant assistance, 
advice and encouragement. Withal., 
the movement was a fine example of 
collaboration and cooperation — of 
bench and bar, lawyer and layman, 
and the result demonstrated the con- 
fidence that may be won from the 
public when lawyer and layman com- 
bine and decide intelligently to at- 
tack a problem and solve it, for the 
amendment was adopted by an in- 
formed electorate by a vote of 372,- 
838 for and 96,037 against, said to 
be the largest majority ever received 
by a proposed amendment in the 
historv of Florida. 
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Atwood Dunwody, Miami, is shown above speaking on “Dower in Pledged and Secured Prop- 
erty’ to the 159 attorneys who attended the Real Property and Probate Institute in Miami Beach 
on January 9-10. 


Photo Report: 


Real Property—Probate Institute 


(Above left) Miamian William G. Ward delivered an address on “Outstanding Real 

Property Litigation in 1958’ at the Saturday morning session. Seated behind him are James 

L. Hiss, Miami (left) and Walter C. Kovner, Miami Beach (right). (Above right) Lawyers who 

attended are shown being issued materials and course outlines by Walter C. Kovner, a 
member of the institute committee. 


(Below left) James N. Elliott, Jacksonville( center) and William H. Sapp, Panama City (right) 
look on as institute chairman Harry Zukernick of Miami Beach tallies attendance figures. (Below 
center) Following his talk, ‘Syndicates and Other Associations,” Alan J. B. Aronsohn of New 
York City discusses pertinent points with interested attorneys. (Below right) An unidentified 
Florida lawyer registers for the two-day course held in Oceanfront Auditorium. 


In the Southeast 


Taxpayers Problems Tackled 


"Paleo IN another Southern state 
were previously delayed un- 
reasonably when they requested from 
the U.S. Internal Revenue Service an 
advance ruling as to whether their 
client’s pension or profit-sharing plan 
qualified for tax exemption. 

These delays have been stopped 
but not many lawyers know why. 

The answer is found in the creation 
this year of a taxpayers’ friend by the 
name of Special Liaison Tax Com- 
mittee of the Southeastern Region. 

This committee is made up of dele- 
gates from the bar associations of the 
states of Alabama, Florida, Georgia, 
Mississippi, North Carolina, South 
Carolina and Tennessee, the seven 
states constituting the Atlanta Region 
of the U. S. Internal Revenue Service. 

The committee meets each fall in 
Atlanta for a day-long session during 
which they discuss taxpayers’ prob- 
lems in the seven states. 

During lunch, they meet with the 
Regional Commissioner of Internal 
Revenue and the Regional Counsel 
and some of their subordinates. At 
these luncheon sessions, members of 
the committee constructively criticize 
the Internal Revenue Service, partic- 
ularly about its practices and proce- 
dures in the various districts of in- 
ternal revenue. The committee mem- 
bers also obtain information of value 
to lawyers in the seven states. 

An item of constructive criticism, 
such as the one on delays in the hand- 
ling of pension and profit-sharing plan 
advance rulings, is investigated by the 
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appropriate government officials who 
report back their findings concerning 
the complaint. When the constructive 
criticism is just, as it was on the pen- 
sion plan delays, the government cor- 
rects the situation. 

Many complaints are looked into 
by the committee and those of ap- 
parent validity are presented to the 
government officials. The corrective 
action which follows illustrates the 
way the committee most directly 
benefits the taxpayers in the seven 
states. 

The committee also provides a 
forum for the dissemination of infor- 
mation, for the exchange of views and 
for making reports and recommenda- 
tions to the bar associations. 

The committee has been in the proc- 
ess of organization for several years 
as a result of the initial efforts of 
William H. Loeb, Atlanta, at that 
time Regional Counsel but now Re- 
gional Commissioner of Internal Rev- 
enue. The permanent organization 
of the committee was achieved last 
May during which time Lucius A. 
Buck of Jacksonville was chairman. 

Present delegates from Florida are 
Charles B. Kniskern, Jr., Miami, chair- 
man of the Florida delegation and 
vice chairman of the committee; 
Theodore W. Glocker, Jr., Jackson- 
ville; and William O. E. Henry, 
Bartow. 


Florida lawyers who have coum- 
plaints regarding practices and proce- 
dures before the Internal Revenue 
Service are requested to communicate 
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with any one of the Florida delegates 
so that the subject matter of their 
complaint can be investigated and 
corrected, if necessary. 

The following comments made by 
government officials at the October 
24, 1958, meeting of the committee 
may be of special interest to members 
of The Florida Bar. 

“The chances of obtaining favorable 
settlement for your clients will be 
far greater in the early pre-session 
stage than they will be at calendar 
call,” according to Howard A. Daw- 
son, Jr., former Regional Counsel, 
who became personal assistant to the 
Chief Counsel December 1. 

Dawson also announced that Henry 
C. Stockell, Jr. of Jacksonville 
would become the new Regional 
Counsel. 

Frank A. Winter, Assistant Region- 
al Commissioner, Audit, requested 
lawyers to promptly furnish informa- 
tion requested by the Service. He 
said that in one instance concerning 
an advance ruling on an exempt 
organization the lawyer delayed fur- 


nishing the information for about 
18 months. 

Winter also asked that extensions 
of time within which to file protests 
be requested only in meritorious 
instances. 

A. T. Hollinrake, Assistant Region- 
al Commissioner, Intelligence,  re- 
minded lawyers that the claim of 
“constitutional right against self-in- 
crimination is a personal privilege of 
the person testifying—it is not a 
privilege of the attorney.” He said 
that it is “surprising though the num- 
ber of times that the attorney at- 
tempts to take over his client’s pre- 
rogative in this respect.” 

Norman C. Bailey, Assistant Re- 
gional Commissioner, Appellate, re- 
quested lawyers appearing before the 
Appellate Division to be prepared 
and available for a conference on 
the first date offered, usually within 
30 days after receipt of the request, 
and to thereafter furnish as promptly 
as practicable such additional evi- 
dence or material as may be necessary 
to bring consideration of the case to 
a conclusion. 


ANNOUNCING LEGAL INSTITUTES 


1 March 20-21, Fort Lauderdale, PRACTICING LEGAL INSTITUTE, con- 
ducted by the Broward County Bar and Legal Institutes Committee of 
The Florida Bar. Speakers and Topics: Prof. Kenneth Black, Gainesville 
—“How to Plan an Estate”; Dr. George John Miller, Miami—“Pitfalls in 
Probate Practice’; Herbert Feibleman, Miami—‘Preparing Schedules in 


Bankruptcy.” No registration fee. Sherwood Spencer, institute chairman, 
Box 6, Hollywood. 


) March 27-28, Daytona Beach, PROBATE LAW AND PROCEDURE. Regis- 

tration at noon Friday in Ocean Room of Daytona Plaza Hotel. Prominent 

members of The Florida Bar will instruct. Conducted by the Volusia 

County Bar Association in cooperation with Legal Institutes Committee of 

The Florida Bar. Further information: Louis Ossinsky, Sr., institute 
chairman, 411 Main St., Daytona Beach. 


April 3, Cocca Beach, LAW OFFICE MANAGEMENT. By the Brevard 

3 County Bar Association in cooperation with the Legal Institutes Com- 
mittee of The Florida Bar. A special showing on Friday night of official 
U. S. Air Force color films on missile launching will provide unique social 
program accompanying this useful and informative institute. A. Max 
Brewer, institute chairman, Titusville. 


PLAN TO ATTEND ... MARK YOUR CALENDAR NOW 
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In Memoriam 


It is with deep regret that the Journal records the passing of these 
members of The Florida Bar. 


Julian C. Calhoun, Palatka 
Admitted to the Bar of Florida 1911. Died January, 1959. 


Otho E. Falls, Jacksonville | 
Admitted 1925. Died December, 1958. 


Paul E. Foisy, Miami 
Admitted 1955. Died January, 1959. 


Gordon B. Knowles, Jr., Bradenton 
Admitted 1949. Died January, 1959. 


; F. M. Lipscomb, Jacksonville Beach | 
Admitted 1936. Died December, 1958. 


John C. Sheaf, Jacksonville 
Admitted 1932. Died December, 1958. 


Robert R. Taylor, Miami 2 
Admitted 1914. Died December, 1958. 


| oe, Henry C. Tillman, Tampa 
en Admitted 1926. Died January, 1959. 


Paul Vetter, Jacksonville 
Admitted 1917. Died December, 1958. 


Guss Wilder, Clearwater 
Admitted 1914. Died December, 1958. 


Information concerning the passing of members of The Florida Bar should be forwarded to 
the Memorials Committee, The Florida Bar, Supreme Court Building, P. O. Box 1226, Tallahassee. 
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Exemptions in 


Securities Act Registration 
by Raymond M. Jacobson’ 


AN attorney in han- 
dling a client’s corporate affairs is 
confronted with a situation wherein 
the corporation must raise capital 
from the public so that certain de- 
sired objectives can be fulfilled. Such 
situations usually arise when the cor- 
poration initially begins operations, 
ata point where expansion of opera- 
tions is undertaken, a_recapitaliza- 
tion is desired, or at such times as 
when additional working capital is 
needed by the corporation. On such 
occasions, the attorney is confronted 
with numerous considerations, in- 
cluding such matters as compliance 
with state corporation and “blue sky” 
laws, state and federal taxes, and the 
various federal securities’ laws. Of 
these considerations, one of the most 
puzzling to a general practitioner is 
the latter group, principal of which 


‘ The Securities and Exchange Commission, 
as a matter of policy, disclaims respon- 
sibility for any private publication by 
any of its employees. The views ex- 
pressed herein are those of the author 
and do not necessarily reflect the view 
of the Commission or of the author’s 
colleagues upon the staff of the Com- 
mission. 

At the time this article was written, the 

author was an attorney on the staff of the 

Division of Corporation of Finance of the 

U. S. Securities and Exchange Commission in 

Washington, D. C. He is now engaged in 

private practice there. A graduate of the 

University of Miami and a member of The 

Florida Bar, Mr. Jacobson is presently a 

candidate for the master of laws degree at 

Georgetown University. 
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is the Securities Act of 1933.2 Without 
at this point presenting a definitive 
treatise on the Securities Act, it may 
be generally said that this Act has 
two objectives: (1) to provide inves- 
tors with information concerning the 
securities offered for sale, and (2) to 
stop misrepresentations and fraud in 
the sale of securities. These objectives 
are accomplished principally by re- 
quiring the filing of a registration 
statement with the Securities and 
Exchange Commission in Washing- 
ton, D. C., before any securities are 
offered. The registration statement 
must be declared effective by the 
Commission before the securities may 
be sold or delivered after sale in 
interstate commerce or through the 
use of the mails. 

The principal part of the registra- 
tion statement consists of a prospec- 
tus which contains specified pertinent 
information concerning the issuer of 
the securities and which must be 
delivered by the seller® to purchasers 
of the security at the time of or 
prior to any sale or delivery of the 
security. Without describing all the 


715 U.S.C. 77, 48 Stat. 74 (1983). For 
the purposes of this article, the section 
references used are those which appear 
in Public Law No. 22, 73rd Congress, 
such references being commonly used in 
the securities field. 

* Section 5(b) (2). 

*Section 2(1) defines a security as “any 
note, stock, treasury stock, bond, deben- 
ture, evidence of indebtedness, certificate 
of interest or participation in any profit 
sharing agreement, collateral-trust certi- 
ficate, preorganization certificate or sub- 
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necessary requirements and _proce- 
dures that must be complied with 
in successfully navigating the regis- 
tration process under the Securities 
Act, suffice it to say here that such 
a process is a demanding one even 
for sophisticated practitioners in the 
field, is time consuming, and is com- 
paratively expensive. With such con- 
siderations facing an attorney it is 
easily understood why many cor- 
porate clients present a problem to an 
attorney who is called upon to advise 
the client on the feasibility of raising 
capital or other situations involving 
the issuance of securities. However, 
on such occasions the problems pre- 
sented by the Securities Act are 
frequently considered to be of such 
Herculean proportions by the general 
practitioner that he throws up his 
hands in despair. Such an attitude 
is frequently unjustified because if 
the attorney were to give some slight 
consideration to the Securities Act, 
he would find that there are certain 
specific provisions or exemptions plac- 
ed in the Act by Congress to alleviate 
undue burdens on issuers and to facil- 
itate the sale of securities without 
subjecting, in some instances the 
“security’ and in others the “trans- 
action” involving the security, to the 
registration requirements of the Act. 
It is the purpose of this article not to 
discuss the registration process but 
to highlight the considerations related 


scription, transferable share, investment 
contract, voting-trust certificate, certi- 
ficate of deposit for a security, fractional 
undivided interest in oil, gas or other 
mineral rights, or, in general, any interest 
or instrument commonly known as a 
“security” or any certificate of interest 
or participation in, temporary or interim 
certificate for, receipt for, guarantee of, 
or warrant or right to subscribe to or 
purchase, any of the foregoing.” 
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to the principal “exemptions” found in 
the Securities Act or in the Regula- 
tions promulgated thereunder which 
would be of particular interest to 
practitioners representing clients who 
desire to raise capital, principally for 
so-called small business operations. 


Generally speaking the exemptions 
are found in Sections 3 and 4 of the 
Act. The principal exemptions are 
the “private offering,”> the “intra- 
state” or local offerings* and the 
“small issue” or “Regulation A” offer- 
ing.” 


Private Offerings 

The most frequently used exemp- 
tion is found in the second clause of 
Section 4(1) of the Act, which states 
that “transactions by an issuer not 
involving any public offering” are 
exempt from the registration provi- 
sions of the Act. What constitutes 
a “public” offering as contrasted with 
a “private offering is difficult of 
determination since the line separat- 
ing the two areas is frequently a hazy 
one. The Commission early in its 
history was faced with this problem 
and as a result the General Counsel 
of the Commission issued a release* 
which stated “that the determination 
of what constitutes a public offering 
is essentially a question of fact, in 
which all surrounding circumstances 
are of moment. In no sense is the 
question to be determined exclusively 
by the number of prospective of- 
ferees.” It should be noted that the 
number of “offerees” in these situa- 
tions is particularly important, as the 


5 Section 4(1) second clause. 

® Section 3(a)(11). 

7 Pursuant to Section 3(b). 

* Securities Act Release No. 285 (1935). 
Copies of releases referred to in this 
article are available from the Commission 
on request. 
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Librarian Morriss Wolf; Ernest 
N. Stamey, president of Hia- 
leah-Miami Springs Bar Asso- 
ciation; and Byrd V. Duke 
inspect volumes in the new 
Hialeah law library recently 


opened at City Hall there. 
The local bar association 
equipped and furnished the 
library and has hired Mr. 
Wolf, a former Washington, 
D. C. attorney, as full-time 
librarian. It contains more 
than 5,000 volumes valued at 
$20,000 and is a branch of 
the law library in Miami es- 
tablished by the Dade County 
Bar Association. 


number of actual “purchasers” is not 
the criterion, since for the most pur- 
poses, the Securities Act treats an 
offer to sell a security the same as an 
actual sale. There is no magic num- 
ber of offerees at which the line is 
drawn. The basis on which they are 
selected is very important. An offer- 
ing to a given number of persons 
selected more or less at random may 
be public even though an offering 
to a larger number of persons of a 
particular class would not be.® Apart 
from the number of offerees, other 
important factors are the relationship 


* The Supreme Court in S.E.C. v. Ralston- 
Purina Company, 346 U.S. 119, in con- 
sidering whether an offering of treasury 
stock by the Ralston Purina Company to 
its “key employees” involved a_ public 
offering declared that question “should 
turn on whether the particular class of 
persons affected need the protection of 
the Act.” The opinion went on to say 
that in the involved transaction the em- 
ployees “were not shown to have access 
to the kind of information which regis- 
tration would disclose” and accordingly 
the private offering exemption was not 
available in that instance and registra- 
tion under the Securities Act was appro- 
priate. 
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of the offerees to each other and to 
the issuer, the number of units offered 
and the manner of the offering. For 
example, the offering of many units 
in small denominations, or with the 
privilege of converting into small 
denominations, indicates that the 
issuer of the securities recognized the 
possibility, if not the probability, of 
a public distribution. Likewise, trans- 
actions accomplished through direct 
negotiation between issuer and of- 
feree rather than through established 
methods of securities distribution, 
tend to be non-public in their nature. 


The possibility of resale by the 
original purchaser must be taken into 
consideration by the issuer, for if 
there are a substantial number of re- 
sales by the original purchasers, what 
was originally a private offering may 
develop into a public distribution, 
and many innocent purchasers will 
be holding securities for which they 
will not have available the disclos- 
ures which registration under the 
Securities Act would entitle them. 
Likewise, the issuer may become sub- 
jected to liabilities under Section 12 
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of the Act.!° To avoid this situation, 
the issuer and its attorney should 
satisfy themselves that the shares are 
being taken for investment and not 
with a view to resale. If representa- 
tions that the shares are being taken 
for investment are obtained from the 
purchasers, the issuer should explain 
that such representations must be 
based on a good faith intention and 
that the shares will be kept for an 
indefinite period and not, for ex- 
ample, just for one year or until the 
price has risen. 


Intrastate or Local Offerings 

Many offerings are accomplished 
through the means found in Section 
3(a)(11) of the Securities Act which 
exempts from registration “any secur- 
ity which is part of an issue offered 
and sold only to persons resident 
within a single State or Territory, 
where the issuer of such security is 
a personal resident and doing busi- 
ness within, or, if a corporation, in- 
corporated by and doing business 
within, such State or Territory.” 


This exemption was designed to 
permit local industries to obtain local 
fnancing without the necessity of 
complying with the registration pro- 
visions of the Act. In using this 
exemption, it is essential to determine 
that the entire issue be offered and 
sold only to residents of the state 
involved, and that at the time of com- 


‘© Section 12 reads so far as here pertinent 
“Any person who (1) offers or sells a 
security in violation of Section 5 . 

, shall be liable to the person purchasing 
such security from him, who may sue 
either at law or in equity in any court 
of competent jurisdiction, to recover the 
consideration paid for such security with 
interest thereon, less the amount of any 
income received thereon, upon the tender 
of such security or for damages if he no 
longer owns the security.” 
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pletion of the ultimate distribution 
of the shares, they should be found 
only in the hands of investors who 
are residents of the same state.!! If 
there are any sales to a non-resident, 
the availability of the exemption as 
to all the shares of the entire issue 
would be destroyed. Such loss of an 
exemption may subject the issuer to 
serious risk or civil liability under 
Section 12 of the Act.!2 

It should be understood that the 
factors to be considered in using the 
“intrastate” exemption do not contain 
a prohibition from using the mails, 
the facilities of interstate commerce, 
or newspapers in accomplishing the 
distribution. However, newspaper 
advertisements must clearly indicate 
that the offering is limited to residents 
of the particular state. 


Small Issues or “Regulation A’’ Offerings 

The two exemptions just discussed, 
namely private and intrastate offer- 
ings are not limited by any dollar 
amounts and may be utilized so long 
as all the appropriate conditions for 
their use are complied with. Further- 
more, these exemptions are self-operat- 
ing and do not require that any in- 
formation in connection with their 
use be filed with the Securities and 
Exchange Commission.'* 

However, there is another exemp- 
tion which is available for issues 


“ For further information on this exemption 
see Securities Act Release No. 1459. 

*® See Footnote No. 10. 

*® However, in situations where there is a 
question relating to an exemption, the 
assistance of the Commission is readily 
available to answer questions. Questions 
may be referred to the Washington office 
of the Commission, or if more convenient, 
the Atlanta Regional Office at Room 350, 
Peachtree Seventh Building, Peachtree 
and 7th Streets, Zone 23, or the Miami 
Branch Office at Room 440, Plaza Bldg., 
245 S.E. First Street, Zone 32. 
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involving $300,000 or less offered 
within a 12 month period if certain 
prescribed conditions are complied 
with. This exemption is commonly 
known at the “Regulation A” or 
“small issues” exemption. Regulation 
A was adopted by the Commission 
pursuant to the authority granted it 
under Section 3(b)!* of the Secur- 
ities Act. One of the primary ob- 
jectives of the Regulation is to pre- 
vent fraud in the sale of securities 
by small businesses, while at the 
same time providing a comparatively 
simple method for such firms to raise 
capital from the public. To comply 
with the Regulation the issuer must 
file, in quadruplicate, a notification 
on Form 1-A and, in most cases, an 
offering circular with the Regional 
Office of the Commission for the 
region in which the issuer's principal 
business operations are conducted. 
The filing must take place at least 
10 days prior to the date the offering 
is to commence, Saturdays, Sundays 
and holidays excluded. 

The offering circular, copies of 
which are required to be filed with 


1 Section 3(b) states “The Commission may 
from time to time by its rules and regu- 
lations, and subject to such terms and 
conditions as may be prescribed therein, 
add any class of securities to the securi- 
ties exempted as provided in this section, 
if it finds that the enforcement of this 
title with respect to such securities is not 
necessary in the public interest and for 
the protection of investors by reason of 
the small amount involved or the limit- 
ed character of the public offering, but 
no issue of securities shall be exempted 
under this subsection where the aggre- 
gate amount at which such issue is offer- 
ed to the public exceeds $300,000.” Com- 
plete information relating to Regulation 
A is available in Securities Act Release 
No. 3663. 

**The Atlanta Regional Office would be 
the proper filing place for a business 
operating in Florida. 
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the Regional Office, is used in selling 
the securities and is required to be 
furnished to each person who is 
solicited to purchase the securities. It 
must contain certain basic informa- 
tion about the company regarding 
its properties, financial position, offi- 
cers and directors, underwriters, the 
security itself and any other pertinent 
information. If the offering does not 
exceed $50,000, no offering circular 
need be used, unless the issuer was 
organized within one year and has 
had no net operational income or if 
organized more than one year has 
had no net operational income for 
at least one of the last two fiscal 
years. 

Material filed under Regulation A 
is examined in the Regional Office 
primarily from the standpoint of 
determining (1) whether the exemp- 
tion is available, and (2) whether 
the required disclosures have been 
made. Usually, a letter is sent to the 
issuer indicating any aspects of the 
offering circular which do not comply 
with the requirements of the Regu- 
lation. In instances where require- 
ments have not been complied with, 
where the offering circular is mis- 
leading, or where fraud or deceit 
is or may be used in connection with 
the offering or sale, the Commission 
may temporarily deny the exemption. 
Upon request, a hearing may be had 
on any such denial order after which 
the order may be made permanent 
or vacated. 


While the exemptions discussed 
above are the ones most frequently 
utilized and have a wide area of 
application, the Securities Act does 
contain a number of other exemp- 
tions which although limited in scope, 
are appropriate for use in certain 
specific instances. Without going into 
the fine points, in each instance, ref- 
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erence to these exemptions will be 
made so that the practitioner will be 
aware of their existence. If further 
information is desired concerning 
these exemptions, reference may be 
made to the appropriate provisions of 
the Act. Included among these ex- 
emptions are (1) securities issued by 
federal, state and local governments, 
government instrumentalities and 
supervised banks,!® (2) commercial 
paper for current transactions which 
mature within nine months,'* (3) 
securities issued by organizations 
operated for religious, educational, 
benevolent, fraternal, charitable or 
reformatory purposes and not oper- 
ated for profit,’* (4) securities issued 
by a building and loan association or 
similar institutions whose business is 
confined to to making loans to mem- 
bers; and securities issued by certain 
farmers’ co-operatives,!® (5) secur- 
ities issued by common or contract 
carriers, the issuance of which is sub- 
ject to the provisions of the Interstate 
Commerce Act,?° (6) certificates is- 
sued by a receiver or by a trustee in 
bankruptcy, with the approval of the 
court,2!_ (7) insurance or endowment 
policies issued by corporations which 
are subject to Federal or State super- 
vision,” (8) securities exchanged by 
an issuer with its security holders 
exclusively and without payment of 
remuneration to solicit the exchange,?* 
(9) judicially or administratively 
approved exchanges,** (10)  trans- 
actions by or on behalf of non-control- 


Section 3(a)(2). 
Section 3(a)(3). 
'® Section 3(a) (4). 
'® Section 3(a) (5). 
°° Section 3(a) (6). 
Section 3(a) (7). 
2 Section 3(a)(8). 
*8 Section 3(a) (9). 
** Section 3(a) (10). 
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ling stockholders,** (11) certain deal- 
ers’ transactions,”° (12) certain brok- 
ers’ transactions.?* 

As to this latter group of exemp- 
tions, it should be understood that 
they are all self-operating exemptions 
and to utilize them requires no affirm- 
ative action with the Commission 
to bring them into play. However, it 
should be kept in mind that the 
Commission and the courts interpret 
these exemptions rather strictly and 
it is advisable in situations where any 
doubt exists as to the applicability 
of an exemption, that a request for 
an interpretation be directed to the 
Commission, which request should 
contain all the pertinent facts sur- 
rounding the proposed transaction. It 
may also be found useful in such 
situations to research the problem 
in a responsible authority in the secu- 
rities field, such as Loss’ “Security 
Regulation” or any of the securities 
reporting services. 

It should be clearly understood 
that issuers offering securities under 
exemptions are still subject to the 
anti-fraud section?* of the Act. This 
section, generally speaking, prohibits 
fraudulent transactions and makes it 
illegal to sell a security by making 
false statements, or by using state- 
ments which are misleading because 
they omit material facts. Wilful 
violations may result in fine and im- 


Section 4( 1) first clause. 

*6 Section 4(1) first clause. 

*7 Section 4(2). 

*8 Section 17 states: “(a) It shall be un- 
lawful for any person in the offer or sale 
of any securities by the use of any means 
or instruments of transportation or com- 
munication in interstate commerce or 
by the use of the mails, directly or in- 
directly— 

(1) to employ any device, scheme, or 
artifice to defraud, or 

(2) to obtain money or property by 
means of any untrue statement of a 
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Palm Beach Post 


Palm Beach County Bar Association recently installed new officers shown above at their annual 

banquet. Speaker of the evening was H. T. Shulenberger of Miami. Left to right, seated: James 

C. Downey, president; O. B. McEwan, president of The Florida Bar, installing officer; Frederick 

C. Prior, outgoing president. Standing: Alan F. Brackett, treasurer; C. Y. Byrd, director; 
William A. Foster, vice president; Robert F. Griffith, Jr., director. 


prisonment and persons defrauded 
are awarded the civil remedies refer- 
red to above.*" 

It is hoped that this discussion has 
brought to the attention of the general 
practitioner and understanding of the 
more frequently used exemptions 
avaliable under the Securities Act and 
a brief introduction to the less com- 
mon exemptions available in certain 
specific situations. 


material fact or any omission to state 
a material fact necessary in order to 
make the statements made, in the light 
of the circumstances under which they 
were made, not misleading, or 

(3) to engage in any transaction, prac- 
tice, or course of business which oper- 
ates or would operate as a fraud or 
deceit upon the purchaser. 
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(b) It shall be unlawful for any per- 
son, by the use of any means or instru- 
ments of transportation or communica- 
tion in interstate commerce or by the use 
of the mails, to publish, give publicity 
to, or circulate any notice, circular, adver- 
tisement, newspaper, article, letter, in- 
vestment service, or communication 
which, though not purporting to offer a 
security for sale, describes such security 
for a consideration received or to be 
received, directly or indirectly, from an 
issuer, underwriter, or dealer, without 
fully disclosing the receipt, whether past 
or prospective, of such consideration and 
the amount thereof. 

(c) The exemptions provided in Sec- 
tion 3 shall not apply to the provisions of 
this section.” 


See also Rule X-10B-5 of the General 
Rules and Regulations under the Securi- 
ties and Exchange Act of 1934. 

*° See Footnote 10, supra. 
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Marketability Problems of 


Land Use Restrictions 


Gps OF THE major title problems 
faced by every conveyancer is 
the diversity of opinion as to what 
constitutes marketable title. That di- 
versity provides a way for the “fly 
specking” type of title examiner to 
find defects where none really exist. 
You may deplore the existence of 
these “fly speckers” but you cannot 
ignore them. When you are giving a 
title opinion, you cannot afford to 
ignore the possiblity that some other 
lawyer might be of a different opinion 
when your client gets ready to sell 
that same property. If even a small 
minority of lawyers in a particular 
community are “fly speckers,” all law- 
yers in that community suffer. Land 
transactions are constantly in a state 
of confusion and popular respect for 
the legal profession tends to decline. 
You have gone a long way toward 
solving that problem in Florida 
through the preparation of acceptable 
Title Standards which I understand 
are ready for adoption. I say you have 
gone a long way toward solving the 
problem. No one expects a complete 
solution. Some diversity and some dis- 
agreement will continue, but your 
Title Standards should keep that kind 
of uncertainty at a minimum. 


Special Problems 
But it is not the purpose of this 
paper to discuss either the importance 
or the use of Title Standards. What is 
proposed is a discussion of a few title 
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problems not affected by Title Stand- 
ards but in serious need of solution. 
These are problems faced by the law- 
yer as he leaves the cloistered confines 
of his law office and moves among 
men of affairs. The home owner and 
the businessman expect, and they 
have a right to expect, the lawyer to 
do something more than tell them that 
a title is either marketable or not 
marketable. They expect the lawyer 
to provide a legal system whereby 
land transfers can be made with a 
minimum of formality and at reason- 
able cost. The American lawyer is not 
rendering that service. The transfer of 
land ownership is shrouded in mystery 
and the cost involved, primarily the 
cost of title examination, is excessive. 
Lawyers cannot justify this excessive 
cost by explaining that title examina- 
tion is a complex and time-consuming 
undertaking. That is no answer what- 
ever. It is the lawyer’s responsibility 
to provide a legal system in which 
such transfers are not complex and not 
time-consuming. 


A question often asked by my stu- 
dents is, “How far back should we 
go with a title examination?” They are 
usually surprised when I am unable 
to give them a definite number of 
years and assure them that if they 
have gone back that far, they can be 
certain their titles are secure. Every 
practitioner knows that he cannot be 
certain without going all the way back 
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This article is based on an address by Bertel M. Sparks before the 
Real Property Section of The Florida Bar at the 1958 convention. A 
professor of law at New York University, Sparks is a member of the 
Kentucky Bar Association, American Bar Association and ABA Com- 
mittee on Improvement of Conveyancing and Recording Practices. He 
is author of numerous articles in prominent United States legal periodicals 
including the University of Florida Law Review. Professor Sparks re- 
ceived the LL.B. from the University of Kentucky, and the LL.M. and 
S.J.D. from the University of Michigan. 


to the original grant. If he is a wise 
practitioner, he knows that he isn't 
absolutely sure even then. In spite of 
all this, 1 wonder how many title ex- 
aminers actually carry their examina- 
tion back that far. 

But what risks does the title exami- 
ner actually assume by failing to run 
his title back to the original grant? 
What ancient encumbrances or out- 
standing interests might arise to em- 
barrass him if he fails to make such an 
examination? It would be impossible 
in one session to inquire into all con- 
ceivable interests of more or less an- 
cient origin that could plague your 
title. I would like to center attention 
upon just one such problem, that is 
to say, upon the marketability impasse 
often created by land use restrictions. 
In doing so I intend to confine myself 
to privately imposed restrictions. This 
will avoid consideration of any gov- 
ernment regulation of land use. Pri- 
vately imposed restrictions upon the 
use of land take a variety of forms, 
but their effect upon marketability is 
substantially the same except that 
some types can be removed more 
easily than others. 

Suppose your client has contracted 
to buy a certain piece of real estate on 
Prospect Avenue. He plans to build a 
department store there. In your exami- 
nation of the title you find that a 
deed dated about fifty years ago and 
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properly in the chain of title contains 
a covenant that the purchaser, his 
heirs and assigns, will never use the 
property for anything other than sin- 
gle-unit dwelling houses. You will 
probably conclude that the title is not 
marketable and will advise your client 
not to go through with the purchase. 
You are likely to say, “That’s an easy 
one; there is no problem.” So far as 
the lawyer's problem is concerned, it 
might be an easy one. The lawyer 
discovers a genuine defect in title and 
advises his client accordingly. But the 
client's problem is not solved. The 
client wants that property. He was 
counting on a department store on 
Prospect Avenue. He is not likely to be 
satisfied with your answer. He didn’t 
hire you to tell him he could not buy 
that property; he hired you to tell him 
how he could buy it. 

Suppose your client points out to 
you that the property concerned is 
located in what has become a business 
district. When the covenant was in- 
serted in the deed, Prospect was an 
exclusive residential avenue. It has 
since become a thriving artery of 
business. Only a few residences re- 
main in the vicinity and these are 
rapidly disappearing. The only struc- 
ture on the property in question is a 
shabby, dilapidated edifice occupied 
as a residence by some unfortunate 
who is either unable or unwilling to 
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seek more suitable quarters. You are 
probably right if you conclude that 
this covenant would no longer be en- 
forced in any event.! Are you going 
to be sufficiently confident of that to 
advise your client to assume the risk? 
To complicate the matter further, 
suppose you represent the seller. The 
buyer declines to go through with the 
bargain. Can you get specific per- 
formance of the contract? So long as 
the covenant exists it would appear 
that you cannot.? Even if the changed 
conditions should lead a court of 
equity to refuse specific enforcement 
of the covenant, there is still the pos- 
sibility of an action for damages.* The 
changed conditions might affect the 
amount of damages but could hardly 
affect the right to that kind of relief. 


This is not to say that a seller in 
this situation is without a remedy. An 
action to cancel the covenant as a 
cloud on his title has been permitted 
by the Supreme Court of Florida.* 
However, in such an action the bur- 
den is upon the plaintiff to show that 
the community has so changed that 
the purpose of the covenant can no 
longer be carried out. The covenant is 
then cancelled on the theory that it 
is a contractual obligation that has 
been discharged by the frustration of 
the contractual object without fault 
of either party. 


An even more serious problem will 
arise if the land use restriction is 
imposed in a slightly different manner. 


‘ Osius v. Barton, 109 Fla. 556, 147 So. 862 
(1933) (obsolete covenant cancelled as a 
cloud on title); Trustees of Columbia Col- 
lege v. Thacher, 87 N.Y. 311 (1882). 

* Bull v. Burton, 227 N.Y. 101, 124 N.E. 
111 (1919). 

* Jackson v. Stevenson, 156 Mass. 496, 31 
N.E. 691 (1892); Kountze v. Helmuth, 67 
Hun. 343, 22 N.Y.S. 204 (1893). 

* Osius v. Barton, 109 Fla. 556, 147 So. 862 
(1933). 
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Instead of resorting to the use of a 
restrictive covenant the grantor might 
just as well have conveyed a defeasi- 
ble estate and retained a possibility 
of reverter in himself. Suppose a 
grantor of fifty years ago conveyed 
the lot in which we are interested to 
A and his heirs so long as it is used 
for residential purposes only, but if 
it ever ceases to be used for residential 
purposes it is to revert to the grantor 
and his heirs. Here the grantee has a 
fee simple but it is a determinable fee 
simple. The grantor has a possibility 
of reverter. Since possibilities of re- 
verter are not subject to the Rule 
Against Perpetuities, this qualification 
upon A’s fee may exist in perpetuity. I 
say that this is even worse than the 
covenant so far as marketability prob- 
lems are concerned because here the 
grantor retaining a possibility of re- 
verter actually has a property inter- 
est.5 When a violation occurs, for 
whatever reason, the estate automati- 
cally reverts to the grantor or his suc- 
cessors in interest. 

When in your title examination you 
find outstanding an ancient possibility 
of reverter, you don't need any Title 
Standards to tell you what to do. You 
know that the title is not marketable. 
When you find a provision in a cen- 
tury old deed coriveying the property 
so long as it is used for residential pur- 
poses, so long as used as a school, so 
long as used for church purposes, or so 
long as liquor is not sold on the prem- 
ises, you know that there is an out- 
standing possibility of reverter in 
someone and that a breach of the 
restriction will vest in that person an 


* Florida has held that the possibility of re- 
verter is an alienable property interest, 
Richardson v. Holman, 160 Fla. 65, 33 So. 
2d 641 (1948), and one which is entitled 
to constitutional protection. Biltmore Vil- 
lage, Inc. v. Royal, 71 So. 2d 727 (Fla. 
1954). 
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absolute title to the land. The pro- 
vision may be an ancient one, circum- 
stances may have changed, the reason 
for the original restriction may no 
longer exist. All these factors are im- 
material. The restriction is written 
into the estate itself and the effect of 
its operation is clear.® 

A few simple illustrations will 
demonstrate the difficulties created by 
provisions of this kind. Let’s look 
again at that lot conveyed over fifty 
years ago in an exclusively residential 
community. Suppose the deed was 
drafted in a way to convey the prop- 
erty to the grantee in fee simple so 
long as it is used for residential pur- 
poses only. It has now become un- 
profitable and undesirable to use the 
land for that purpose. As soon as it 
is used for any other purpose it auto- 
matically reverts to the successors in 
interest of the original grantor, who- 
ever they might be. The fact that they 
are persons who have not shown any 
interest in the land for decades and 
probably are even unaware of their 


° For this purpose courts have occasionally 
indicated a tendency to place possibilities 
of reverter and rights of entry for condi- 
tion broken on the same basis as covenants 
running with the land. Where this step is 
taken, the owner of the reversionary in- 
terest is denied a remedy in the same way 
the covenantee is denied the right to spe- 
cific performance of the covenant. Letteau 
v. Ellis, 122 Calif. App. 584, 10 P. 2d 496 
(1932) (right of entry destroyed by 
change of conditions); Strong v. Shatto, 
45 Calif. App. 29, 187 Pac. 159 (1919) 
(quiet title action). See Koehler v. Row- 
land, 275 Mo. 573, 587, 205 S.W. 217, 
221 (1918) (dicta to the effect that a 
right of entry could be destroyed by 
change of conditions). Such a solution ap- 
pears unsatisfactory and is unlikely to 
receive wide adoption. It is doubtful if the 
doctrine could be applied at all if the 
owner of the reversionary interest should 
pursue ejectment or some other legal 
remedy. 
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ownership makes no difference. The 
existence of such a provision in the 
chain of title can prevent the profit- 
able utilization of the land. 


Now look at another type of trans- 
fer where determinable fees are quite 
common. Suppose that fifty or 
seventy-five years ago a grant or de- 
vise was made to X school district so 
long as the land is used for school 
purposes. The school is still operating 
there but its continuance at that lo- 
cation has become unwise. It is in 
what has become the center of the 
factory district of the city. The school 
board finds that it could operate a 
better school with superior facilities 
at a different location. The land in 
question has become valuable as busi- 
ness property and, if good title could 
be made, could be sold for an amount 
sufficient to buy the new location and 
maybe even build the new school. Un- 
fortunately this is impossible. The 
owner of the possibility of reverter is 
standing by ready to step in as soon 
as this particular land ceases to be 
used for school purposes. 


An even more pathetic situation can 
arise where the land in question is 
still being used as a school and the 
school board has no intention of dis- 
continuing its use for school purposes 
in the foreseeable future. Suppose the 
building has deteriorated and a new 
structure is needed. The school board 
proceeds with plans for a new build- 
ing. The school is one having power 
to mortgage its property. Included in 
its proposed building scheme is a plan 
to finance the improvement through 
a long-term loan secured by a mort- 
gage on the premises. When it starts 
looking for a lender it will run into 
difficulty. The prospective lender 
finds that the school has a determin- 
able fee only. If he takes a mortgage 
from the school he will have a mort- 
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yage on that determinable fee. If the 
operation of the school should cease 
within the life of the mortgage, the 
reverter man, not the mortgagee, 
would be entitled to the property. The 
mortgagee’s security interest will have 
terminated. Although the termination 
of the school is unlikely, the possi- 
bility of its terminating is sufficient to 
discourage most lenders from extend- 
ing credit on such terms. 

What has been said about the con- 
veyance to the school district so long 
as the property is used for school pur- 
poses applies equally well to con- 
veyances to X church so long as used 
for church purposes, to Y hospital so 
long as used for hospital purposes, to 
A and his heirs so long as used for 
residential purposes, to B and _ his 
heirs so long as liquor is not sold on 
the premises, to C railroad company 
so long as used for railway purposes, 
and numerous other situations. All 
that has been said about the determi- 
nable fee, that is a conveyance in fee 
so long as a certain state of affairs con- 
tinues, applies with equal force to a 
conveyance of a fee simple subject to 
a condition subsequent. The only dif- 
ference between these two estates so 
far as title problems are concerned is 
that in one instance the grantor retains 
a possibilty of reverter and in the 
other he retains a right of entry for 
condition broken. In practical terms 
this means that in one case the estate 
automatically reverts upon the hap- 
pening of the named event while in 
the other some affirmative action is re- 
quired to bring about the title trans- 
fer.? Whether it be a possibility of 
reverter or a right of entry it is an 


* For further treatment of the distinction 
between a possibility of reverter and a 
right of entry for condition broken see 
Simes & Smith, Future Interests, secs. 281- 
282 (2d ed. 1956). 
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interest which is not subject to the 
Rule Against Perpetuities and which 
might clog marketability indefinitely. 

Although the state of the title in 
these cases is usually clear, the solu- 
tion of the problem created by the 
state of the title is not so clear. The 
lawyer who is concerned with nothing 
more than being a legal mechanic 
need go no further. He can easily see 
that the present owner does not have 
clear title. His advice on that subject 
is unimpeachable. But the lawyer who 
is conscious of being a member of a 
responsible profession cannot stop 
there. He has an obligation to society 
and finds it necessary to inquire into 
whether or not this is as it should be. 
He asks himself whether or not a 
legal system that permits such a tying 
up of property is functioning for the 
best interests of the society it was in- 
tended to serve. 


Three Restrictions 

Within the brief space of our dis- 
cussion thus far we have found within 
our traditional legal principles at 
least three rather effective means by 
which a property owner may impose 
a restriction upon the use of his prop- 
erty even after he has disposed of it. 
He may insert a restrictive covenant 
in the deed conveying the property. 
He may insert in the deed or will dis- 
posing of the property a provision that 
if certain uses ever cease or if certain 
other uses ever begin the title will 
automatically revert to his own heirs 
and assigns. Or he may insert in the 
deed or will a provision giving his 
heirs and assigns a right to enter and 
terminate the estate disposed of if 
certain uses ever cease or if certain 
other uses ever begin. Regardless of 
which of these three schemes he 
adopts, he will have chosen a scheme 
which has a respected place in our 
law and which is designed to be per- 
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Several members of the 
Real Property Section 
met with the Real Prop- 
erty Executive Commit- 
tee in Orlando re- 
cently. Shown here, 
left to right are: Parks 
M. Carmichael, Gaines- 
ville; David P. Cats- 
man, Miami Beach; 
James W. Mahoney, 
Jacksonville, Section 
chairman; Harry Zuk- 
ernick, Miami Beach; 
Leslie McLeod, Jr., Or- 
lando; Paul Game, 
Tampa and Elmer Haz- 
ard, Jacksonville. 


petual. It is the perpetual character of 
these restrictions that makes them so 
obnoxious to sane economic develop- 
ment. 


It is at this point that the property 
lawyer who would improve our system 
of land holding finds his work laid 
out for him. He finds himself faced 
with two seemingly irreconcilable 
policies. It is up to him to find a way 
of preserving both these policies with- 
out permitting either of them to de- 
stroy the other. On the one hand 
he must preserve the freedom of prop- 
erty owners to do as they wish with 
that which is their own, and on the 
other he must see that the present 
generation has control of its own des- 
tiny. If Mr. John Doe has, by the 
sweat of his brow, bought and paid 
for a small area of the earth’s surface, 
it is important that John’s freedom to 
dispose of that land according to his 
own wishes be preserved. On the 
other hand if John chooses to impose 
upon that land a restriction extending 
into future generations it is essential 
that he be subject to some degree of 
restraint. The businessman of today 
does not like being told that a particu- 
lar piece of land in the heart of an 
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industrial center must continue as 
residential property just because some 
John Doe who died more than one 
hundred years ago said he wanted it 
that way. 

Florida Decisions 

The problem is by no means a hypo- 
thetical one raised by an academic 
alarmist. The problem is a real and 
an intensely practical one. Restrictions 
of the kind under discussion are not 
unusual or uncommon. Chief Justice 
Davis of the Florida Supreme Court 
declared in 1933, “that restricted resi- 
dential property is now becoming the 
rule rather than the exception in our 
cities.”* If there has been any change 
in the trend since Chief Justice Davis 
spoke those words, it has been toward 
more rather than less emphasis upon 
use restrictions. 

What is the lawyer’s answer to this 
problem? What is your answer? What 
is your answer to the businessman 
who wants to build a department 
store in downtown Miami Beach? If 
you tell him the land in question can- 
not be used as a site for a department 
store, he is going to want to know 


° Osius v. Barton, 109 Fla. 556, 570-571, 
147 So. 862, 867 (1933). 
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why. If you tell him that the reason 
why is that somebody inserted a pro- 
vision against department stores in a 
deed when Miami Beach was a village 
of less than one thousand people, he is 
likely to become convinced that either 
there is something wrong with you 
personally or there is something wrong 
with the profession to which you 
belong. 

The courts of Florida have found 
a way out of this embarrassing situa- 
tion so far as covenants running with 
the land are concerned. At least they 
have found a partial way out. If condi- 
tions have so changed as to render the 
covenant impracticable, equity will 
deny enforcement. If you have a par- 
ticularly good case, you might even 
obtain a decree canceling the cove- 
nant in a quiet title proceeding.® But 
this is only partial relief and it will 
not work at all if you are dealing with 
defeasible estates rather than cove- 
nants.!° In the defeasible estate cases 
you are faced with an outstanding 
possibility of reverter or right of entry, 
usually in unknown persons, which 
will completely defeat your ownership 
if the restriction is violated. 

These defeasible estates can and do 
take a wide variety of forms. For the 
sake of simplicity let’s stick with the 
one we have already considered. Let’s 
look at that conveyance John Doe 
made to Sam Sterling back in 1920. 
The land was located in Miami Beach. 
At that time Miami Beach was a vil- 
lage of about seven or eight hundred 
people. John lived on an exclusive 
residential street. John loved that com- 
munity and he wanted to do his bit 
toward preserving it. Uncertain of 
Sam’s wisdom in such matters, John 
felt he should take drastic measures to 


° Osius v. Barton, 109 Fla. 556, 147 So. 
862 (1933). 
*°But see note 6 supra. 
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control Sam. He made the conveyance 
to Sam and his heirs so long as the 
land is not used for business purposes 
of any kind. 

What is the state of the title after 
such a conveyance? Sam has what is 
known as a determinable fee. John has 
a possibility of reverter. Sam conveyed 
his estate and his grantee further con- 
veyed. Eventually the title came to 
rest in Merchant Bill who now owns 
it. But what does Merchant Bill own? 
He has no more than Sam could give. 
That was a determinable fee. John 
died several years ago and his possi- 
bility of reverter descended to his 
heir. The heir was probably never con- 
scious of actually owning any land in 
Miami Beach. He eventually died and 
his sole heir is presently residing in 
California and is unaware of being 
the owner of any Florida real estate. 
But the possibility of reverter has not 
been destroyed. The Californian owns 
it. Miami Beach has now become a 
metropolis of several thousand. Taxes 
alone make it impracticable to main- 
tain a residence on the land in ques- 
tion. Merchant Bill wants to open a 
store. If he does, absolute ownership 
of the land vests immediately in the 
Californian. 


Passage of time will not affect the 
validity of that possibility of reverter. 
The condition might not be breached 
for a hundred years, but when it is 
breached, ownership shifts to the 
owner of the possibility of reverter. 
If it had been a right of entry instead 
of a possibility of reverter, the an- 
swer would have been the same. 
These interests are indestructible and 
are not affected by the Rule Against 
Perpetuities or any similar restrictions 
now in effect. Once validly created, 
they may endure indefinitely and they 
can prevent marketability and thereby 
prevent the free economic develop- 
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ment of property throughout their 
duration. Where they exist, the hand 
of the past is reaching out to control 
the affairs of the living generation. 


At this point it might become ap- 
parent that a proposal to outlaw these 
interests altogether should meet with 
approval. But that would seem to be 
a drastic step in a society that recog- 
nizes the creation of successive es- 
tates of various kinds, all of which 
have at least some tendency to tie up 
property. Each time you create a fu- 
ture interest of any kind you place at 
least some practical restriction on the 
alienability of property. The mere fact 
of divided ownership creates some in- 
conveniences. But if the future interest 
is a contingent remainder or an execu- 
tory interest, it will be kept within 
reasonable bounds by such rules as 
the destructibility rule or the Rule 
Against Perpetuities. But the possi- 
bility of reverter and the right of 
entry are not subject to these rules. 
They are usually perpetual in nature. 
It is their perpetual character that 
makes them so much more objection- 
able than contingent remainders and 
executory interests. 


Alternatives 


If we must recognize possibilities 
of reverter and rights of entry as parts 
of our estate system, is it possible for 
us to make them behave? Can we de- 
prive them of their perpetual nature? 
Would it be wise to enact that land 
use restrictions could exist for a speci- 
fied number of years only, and that if 
the violation did not occur within that 
time the possessory estate would be- 
come absolute? Under such a statute 
determinable fees could still be 
created. John Doe could still convey 
his lot to Sam Sterling and his heirs 
so long as it is not used for business 
purposes. The difference would be 
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that if the lot was used exclusively as 
a residence for the specified number 
of years, Sam’s determinable fee 
would ripen into a fee simple absolute 
and John’s possibility of reverter 
would expire. 

Florida enacted legislation of this 
kind in 1951.1! The statute provided 
that if the breach did not occur with- 
in 21 years the possessory fee became 
absolute and was not affected by any 
future violation. The statute makes 
impossible the creation of perpetual 
restrictions of this type in the future. 
But what happens to that interest John 
Doe retained when he conveyed to 
Sam Sterling back in 1920? Could the 
1951 legislation affect John’s interest? 
By its express terms the statute did 
apply to John’s interest. It applied to 
all such interests whether created be- 
fore or after the statute. A similar stat- 
ute was enacted in IIlinois.‘2 When 
the constitutionality of the Illinois 
statute was challenged, the Illinois 
Supreme Court indulged in some pe- 
culiar reasoning. It was felt that the 
removal of these ancient restrictions 
was of tremendous value to society 
as a whole. It was also felt that the 
private interests being destroyed were 
comparatively insignificant. From that 
it was concluded that the statute did 
not violate the constitutional prohi- 
bition against the taking of property 
without due process of law.1* The de- 
cision will no doubt facilitate the 
clearing of land titles in Illinois. 

But the Florida Supreme Court took 
a different attitude. The Florida Court 
recognized that the existence of these 
ancient burdens hindered the free 
alienability of land. But it also recog- 


“Fla. Stat. Ann. sec. 689.18 (Supp. 1957). 

“IIl. Ann. Stat. c. 30, secs. 37b-h (Smith- 
Hurd Supp. 1957). 

“Trustees of Schools of Township No. 1 ». 
Batdorf, 6 Ill. 2d 486, 130 N.E. 2d 111 
(1955). 
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nized that John’s possibility of reverter 
was a real interest. Its value might be 
little or great, but it was an existing 
interest. The court concluded it could 
not be destroyed by legislative fiat. 
Consequently, it was held that inso- 
far as the statute applied to possibili- 
ties of reverter or rights of entry 
existing at the time of its adoption 
the statute was unconstitutional.'4 
The immediate reaction of the title 
examiner to the Florida decision might 
be one of regret. However, I believe 
that when he thinks the matter over 
he will not complain. Regardless of 
what words of “sociological jurispru- 
dence” or pseudo “legal realism” 
are employed, the fact remains that 
the Illinois decision approves of the 
taking of private property for private 
use without any opportunity to be 
heard and without compensation. If 
the state has power to arbitrarily 
terminate interests in private property, 
even private interests of small value, 
there will not long be any titles to 
examine.1!* 

The summary destruction of exist- 
ing property rights is too high a price 
to pay for the goal of marketability, 
however desirable that goal might be. 
But can improved marketability be 
achieved without resorting to such 
extreme measures? Can we ever free 
existing land titles while giving full 
recognition to the sanctity of the prop- 
erty right held by our California resi- 
dent? I believe it can be done. It has 
been done in a number of states. The 
real objection to the invalid Florida 


14Biltmore Village, Inc. v. Royal, 71 So. 2d 
727 (Fla. 1954). 

15For other possible theories on which the 
Illinois decision could be upheld but its 
applicability denied in other states such as 
Florida where the alienability and devise- 
ability of the interests being destroyed are 
clearly recognized see 1956 Annual Survey 
of American Law 445-447. 
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legislation was that it attempted to de- 
stroy private property interests with- 
out giving the owner any opportunity 
to preserve those interests. It would 
appear that this objection could be 
met by affording the owner a reason- 
able opportunity to preserve his in- 
terest. We would then destroy his 
interest if, but only if, he failed to 
take advantage of the opportunity 
thus afforded. 

Our recording acts point the way 
toward such a solution. The tradition- 
al recording act creates the possibility 
of losing property interests if the 
owner fails to record his deed in a 
specified manner. A good marketable 
title act would encompass this prin- 
ciple, but would also go a bit beyond. 
In addition to a recording, such an act 
would require a periodic re-recording 
by the owners of certain kinds of in- 
terests. With this kind of legislation, 
we could frankly say that a possibility 
of reverter is a property interest en- 
titled to constitutional protection. But 
its ownership would impose a burden 
upon the owner. It would require that 
the owner re-record at certain inter- 
vals if his interest was to be preserved. 
If he failed to re-record it could be 
provided that his interest would auto- 
matically be destroyed and the de- 
terminable fee would ripen into a 
fee simple absolute. 

Statutes of this kind have been in 
effect in some states for several years.'® 
There has been very little litigation 
concerning them, though doubts as 
to their constitutionality have often 
been expressed. Efforts to defend their 
constitutionality have frequently anal- 
ogized them to statutes of limitations. 
This analogy is helpful but it must be 
admitted that it is not entirely valid. 


16Numerous statutes of this type are sum- 
marized in Basye, Clearing Land Titles 
secs. 171-180 (1953). 
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Lakeland Ledger 


Circuit Judge Don Register of Winter Haven was honored by the Tenth Judicial Circuit Bar 
Association when he retired recently after 14 years on the circuit court bench. Pictured above 
during dinner at Lakeland Yacht Club are left to right, seated: Mrs. Spessard L. Holland, Mrs. 
William K. Love, Mrs. Gunter Stephenson, Mrs. Register, Judge Register, Judge D. O. Rogers, 
Mrs. Rogers and Mrs. Clifton M. Kelly. Standing, Senator Spessard L. Holland, Asbury Summer- 
lin, long time friend and former law partner of Judge Register, Mrs. Summerlin, Judge William K. 
Love who succeeded Judge Register, Judge Gunter Stephenson and Judge Clifton M. Kelly. 


Statutes of limitation bar actions if 
suit is not brought within a specified 
time after the cause of action accrues. 
An effective marketable title act must 
do much more than this. When John 
Doe makes a conveyance to Sam Ster- 
ling and his heirs so long as it is used 
for residential purposes only, neither 
John nor his heirs and assigns have 
any cause of action until the land 
ceases to be used for residential pur- 
poses. But the object of marketable 
title legislation is to clear up that title 
by giving Sam and his heirs a fee sim- 
ple absolute thereby eliminating 
John’s interest without waiting for any 
cause of action to accrue. 

In dealing with this kind of legista- 
tion we must be ready to face the fact 
that we are in reality destroying cer- 
tain types of property interests. But 
it is not a summary kind of destruction 
undertaken in Florida in 1951 and 
later permitted in Illinois. Instead of 
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an outright destruction of possibilities 
of reverter and similar interests, the 
owners are afforded an opportunity to 
preserve them. The interests will be 
destroyed only if their owners fail to 
avail themselves of that opportunity. 
That opportunity should be sufficient 
to avoid the constitutional objection. 

Marketable title legislation of the 
type discussed has not often been liti- 
gated, but it has been before the 
courts recently in both Iowa’? and 
Minnesota.'* In each instance the 
legislation was sustained. The oppor- 
tunity to preserve the remote interest 
by re-recording was held a sufficient 
defense to the charge of unconstitu- 
tionality. The question has not been 
litigated in the federal courts but there 
is every reason to believe that the 


“Tesdell v. Hanes, 82 N.W. 2d 119 (Iowa 
1957). 

18Wichelman v. Messner, 83 N.W. 2d 800 
(Minn. 1957). 
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position already taken by the state 
courts will be followed. 


So far this discussion has been cen- 
tered upon problems created by land 
use restrictions. An effort has been 
made to demonstrate that these re- 
strictions create serious title problems 
which can be solved through market- 
able title statutes. This is not to sug- 
gest that land use restrictions are the 
only title difficulties in need of remedy 
nor is it to suggest that marketable 
title legislation should be concerned 
exclusively with the elimination of 
land use restrictions. These are mere 
examples of the kind of problems that 
can be solved through marketable title 
legislation. The object of such legisla- 
tion should be the elimination of an- 
cient claims of all sorts. Of course it 
should apply to covenants running 
with the land as well as to possibilities 
of reverter and rights of entry. A limit 
should be placed upon the time within 
which dower may be asserted. It might 
be wise to include provisions concern- 
ing remainders and executory inter- 
ests. What should be done about old 
mortgages, old tax deeds, inheritance 
rights, rights of beneficiaries under 
wills, and others? A marketable title 
statute should be sufficiently compre- 
hensive to include all these and many 
other situations. 


In order to be fully effective the 
marketable title act should be very 
specific in declaring that certain 
claims are not clouds on marketability. 
It should also be specific in its provi- 
sions as to the persons affected. If a 
certain kind of interest is to be barred 
after the passage of a stated number 
of years, the statute should be appli- 
cable to all possible claimants whether 
sui juris or under disability, whether 
within or without the state, whether 
natural persons or corporations, and 
whether private or governmental. Un- 
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less such an act is both positive and 
comprehensive it cannot give the as- 
surance needed in a free moving land 
market. Without that assurance it can 
become a snare and a delusion giving 
the appearance of security but failing 
in almost every instance where it is 
really needed. 


Guideposts Exist 

Fortunately you do not have to 
operate in the dark in the preparation 
of a statute of this kind. A number of 
states have already passed such legis- 
lation. Probably the best statute now 
in operation is that in Michigan.'® It 
should be given careful consideration 
by any group or committee consider- 
ing similar legislation for Florida. At- 
tention should also be given to mar- 
ketable title statutes in all other states 
that have them. Particular attention 
should be given to Iowa and Minne- 
sota, where the constitutionality of 
some of the more questionable aspects 
of this kind of legislation has already 
been before the courts. Of course no 
statute from another state is likely to 
be suited for wholesale import into 
Florida. It must be considered clause 
by clause and also in its entirety 
against existing Florida law. But the 
important point to emphasize is the 
urgent necessity for doing something 
about the law of titles in this state. 

At this point I should like to remind 
you of the respective missions of the 
three great professions. I suppose we 
all know that the three great profes- 
sions are those of medicine, theology 
and law. These professions are mea- 


1*For discussion of the Michigan statutes as 
well as similar legislaticn in other states 
see Aigler, “Clearance of Land Titles — A 
Statutory Step,” 44 Mich. L. Rev. 45 
(1945); Aigler, “Constitutionality of Mar- 
ketable Title Acts,” 50 Mich. L. Rev. 185 
(1951); Aigler, “A Supplement to Consti- 
tutionality of Marketable Title Acts — 1951- 
1957,” 56 Mich. L. Rev. 225 (1957). 
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sured by the service they render to 
mankind. It is said that the job of the 
theologian is to teach man, the physi- 
cian is to heal him, and the lawyer is 
to bring peace and order. Peace and 
order will not be maintained unless 
an orderly system of property trans- 
fers and contractual relationships is 
maintained. Our present system of real 
estate titles worked well when the 
complete history of a title could be 
ascertained from the examination of a 
half dozen documents and could be 
expressed on a single page. But that 
day is gone. New problems have been 
created by the mere bulk of the ma- 
terial to be examined. 


Responsibility of the Bar 

The responsiblity for returning sim- 
plicity and certainty to the conveyanc- 
ing process rests upon the legal pro- 
fession. This goal can be achieved. It 
can be achieved through carefully 
drawn marketable title legislation. The 
Florida Bar has demonstrated _ its 
ability to do great and noble jobs. 


It is being challenged to do one now 
in the conveyancing field. It is not a 
job surrounded with glamour. It is 
not one that is easy to dramatize. I 
doubt if any newsreel photographer 
will be interested in photographing 
you in the process of examining a com- 
plicated or even a frustrating land 
title. But it is of these things that the 
economic fiber of this state is made. 
It is through the accomplishment of 
these tasks that the lawyer demon- 
strates his value to society. If we fail 
here we don't deserve to endure as a 
profession. I am confident The Florida 
Bar will not fail. You have already ac- 
cepted the challenge. You have chosen 
your leaders and the drafting job is 
under way. It is up to each one of you 
to give your wholehearted support 
to the business of interpreting the 
task to the legislature. You must glam- 
orize the unglamorous and dramatize 
the undramatic. In doing so you will 
demonstrate your right to be called 
real property lawyers. 


March 20-21 
April 3-4 
April 17-18 


fessional Liability Cases; 


American Medical Association to sponsor — 


Regional Medico-Legal Meetings 


Salt Lake City, Utah 


Subjects to be included: Medical and Legal Problems Involved 
in Narcotic Addiction; Traumatic Neurosis; The Approach of Med- 
icine and the Law to Contingent Fees; Res Ipsa Loquitur in Pro- 
Impartial Medical Testimony; Classic 
Method of Cross-examining an Expert Medical Witness. 


The $5 registration fee for each meeting covers a luncheon 
and any proceedings of the meeting that may be published. 


For further information contact C. Joseph Stetler, Director of 
Law Division, AMA, 535 N. Dearborn St., Chicago 10, Ill. 


Washington, D. C. 
Cleveland, Ohio 
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Junzor Bar News 


Public Relations‘How To Do It’ 


AnnuaL Legal Check-up Pro- 
gram is based on the concept of 
preventive law and is designed to en- 
courage the public to analyze their 
legal situation and to review their 
legal affairs annually. 

Since the adoption of the program 
in 1958, much thought has been given 
to its implementation. It was decided 
that the idea should first be promoted 
in one county so as to determine the 
feasibilty and workabilty of the pro- 
gram before it is undertaken on a 
statewide basis. Orange County was 
selected and a committee consisting of 
J. Charles Gray and James M. Russ, 
both members of the Orange County 
Bar Association, was appointed. 

If the program is to be successful, it 
must have the support of the indi- 
vidual members of the Bar and so 
the program was proposed to the 
Orange County Bar Association at its 
Necember, 1958, meeting. The mem- 
bers of the Association received the 
idea favorably and voted unanimously 
to co-sponsor the program in Orange 
County. 

Being thus assured of the coopera- 
tion of the local Bar and of the will- 
ingness of its members to participate 
in the program, the principal problem 
remaining was to interest and ac- 


by James A. Urban 


quaint the public with the value of 
the program. The average layman ap- 
parently considers law to be almost 
exclusively remedial and he is un- 
aware of the value of preventive law. 

It was decided that the month of 
January, a logical time for most peo- 
ple to analyze their affairs, would be 
an ideal time to inaugurate the pro- 
gram. Throughout the month an ex- 
tensive and intensive promotional 
campaign was conducted. 

The Legal Check-up Committee of 
the Junior Bar Section has prepared 
an excellent pamphlet entitled “Check 
to Know.” This pamphlet explains that 
the annual legal check-up has been 
made available-by lawyers to provide 
laymen with an analysis of their legal 
condition. The pamphlet points out 
that the program is not expensive and 
that for a moderate fee the lawyer 


The Annual Legal Check-up pro- 
gram, a project of the Junior Bar 
Section, was adopted by The Florida 
Bar at the 1958 convention. This 
$summary of a “trial run” of the 
program in one Florida county might 
well serve as a “how to do it” out- 
line for other local bar associations. 
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will analyze the client’s legal situation 
and that if the analysis discloses a 
need for further legal service, it will 
be up to the client to determine 
whether he wishes to have the at- 
torney proceed. The pamphlet con- 
tains a check list of materials which 
the client should take with him when 
he sees the lawyer. Fifty thousand 
“Check to Know” pamphlets were dis- 
tributed as enclosures in the state- 
ments mailed early in January by 
Orange County banks to their check- 
ing account customers. A supply of 
these pamphlets was also furnished 
to each attorney in Orange County 
with the suggestion that he place 
them in his reception room. 

During the last three weeks of Jan- 
uary daily newspaper advertisements 
explained the nature and value of the 
annual legal check-up. The cost of 
these advertisements was entirely un- 
derwritten by local banks, trust insti- 
tutions and title companies. 

News releases were furnished to 
radio and television stations and a 
series of talks was presented to civic 
clubs. 


The committee of the Junior Bar 
Section has also prepared a question- 
naire designed to assist the attorney in 
securing from the client the informa- 
tion required for an analysis of his 
legal affairs. Several copies of this 
questionnaire were furnished to each 
attorney in the county. The question- 
naire is divided into four sections: 
personal affairs, real estate transac- 
tions, business affairs and probate and 
estate matters. When a client consults 
a lawyer and requests a legal check- 
up, he is given a copy of the ques- 
tionnaire and asked to answer the 
questions in writing and to return the 
answers to the lawyer. The lawyer 
then analyzes the information fur- 
nished by the client and arranges an 
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interview. If the lawyer finds any 
areas of the client’s affairs which in- 
dicate the desirability of further legal 
service, the client decides whether he 
wishes to have the lawyer proceed 
with the work. The question of the 
fee for such services is a matter to 
be worked out by the client and the 
lawyer. The Orange County Bar As- 
sociation recommended that a fee of 
$10 be charged for the initial inter- 
view and for analyzing the informa- 
tion furnished by the client. 

Each lawyer in Orange County has 
been asked to complete a report form 
prepared by the local committee giv- 
ing the number of legal check-ups 
which he was requested to make dur- 
ing January and evaluating the pro- 
gram. If the results indicate an ac- 
ceptance of the program by the public 
which is sufficient to warrant con- 
tinuance of the program, materials 
and an outline of suggested procedure 
will be furnished to each local bar 
association in the state so that the 
program may be undertaken on a 
statewide basis. 


JUST PUBLISHED 


Emerson and Haber 


POLITICAL and CIVIL 
RIGHTS IN THE U. S. 
New 2nd Edition 
Two Volumes — $36 
(A comprehensive and complete 
collection of cases and materials 


on the world’s most important sub- 
ject.) 


DENNIS & CO., INC. 


251 Main Street Buffalo 3, N. Y. 
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Two principals of the Real 
Property and Probate In- 
stitute in Miami Beach last 
month were Harry Zuker- 
nick (left) of Miami Beach, 
and Alan J. B. Aronsohn 
(tight) of New York City. 
Zukernick served as gen- 
eral chairman for the in- 
stitute and Aronsohn was 
a featured speaker. 


Real Property, Probate & Trust Law Notes 


One hundred fifty-nine attorneys 
from Homestead to Pensacola 
tended the Real Property and Pro- 
bate Institute held January 9-10 in 
Miami Beach. 


Friday morning’s program consisted 
of a Workshop on Wills and Adminis- 
tration, with talks by George T. Clark, 
Atwood Dunwody and Edwin O. 
Simon, all of Miami. Talks were given 
on the following subjects: “Attorneys’ 
Fees in Probate Proceedings,” “Dower 
in Pledged and Secured Property,” 
“Homestead Jurisdiction of the Coun- 
ty Judge.” The talks were followed by 
a question and answer period in which 
the audience participated. 


On Friday afternoon, Alan J. B. 
Aronsohn of New York City delivered 
an excellent talk on “Syndicates and 
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Other Associations.” He pointed out 
the pitfalls and tax implications of the 
various forms of associations in which 
real estate transactions for groups can 


be handled, discussing corporations, 


limited partnerships and joint ven- 
tures. 


On Saturday morning William G. 
Ward of Miami delivered a_ well- 
received analysis of the important real 
property litigation in 1958. 


The institute was conducted under 
the sponsorship of the Real Property, 
Probate and Trust Law Section, the 
Legal Institutes Committee of The 
Florida Bar and the Miami Beach Bar 
Association. The committee in charge 
of arrangements consisted of Chair- 
man Harry Zukernick, Walter C. Kov- 
ner and David I. Shedroff, all of 
Miami Beach. 
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Recent Opinions Of 


The Attorney General 


BULKHEAD LINES FIXED BY 
PRIVATE PARTIES. Chapter 253, 
Florida Statutes and Chapter 57-362, 
Laws of Florida, Acts of 1957. Van 
H. Ferguson, Director, Trustees of 
the Internal Improvement Fund, was 
advised that bulkhead lines fixed by 
private individuals prior to the pass- 
age of 57-362, Laws of Florida, Acts 
of 1957, are not bulkhead lines under 
Chapter 57-362, which would bind 
the state or political subdivision. 058- 
312 November 25, 1958. 


BULKHEAD LINES. Chapter 57- 
362, Laws of Fla. Attorney General 
Richard W. Ervin advised J. D. 
Hobbs, County Attorney, Pinellas 
County, that whether the Pinellas 
County Water and Navigation Con- 
trol Authority could accept a line 
fixed by a municipality without fur- 
ther advertising or public hearing, 
would depend upon the action ac- 
tually taken by the municipality in 
establishing the bulkhead line. 058- 
338 December 19, 1958. 


HOMESTEAD TAX EXEMPTION. 
Ray E. Green, State Comptroller, 
was advised as follows: Although 
the rule seems to be that an absence 
from one’s homestead for an extend- 
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ed length of time is not of itself an 
abandonment of the homestead, such 
an absence may raise a presumption 
sufficient to cast the burden on the 
claimant to satisfy the tax assessor that 
there has in fact been no abandon- 
ment. Such an absence may be taken, 
together with other evidence tend- 
ing to show an abandonment, to show 
an abandonment and no actual in- 
tention to return to the property and 
further maintain it as a homestead. 
The lease or rental of the homestead 
is evidence, which when taken and 
considered with all other available 
evidence, tend to prove an abandon- 
ment; but may not be sufficient evi- 
dence to prove abandonment within 
itself. The question of abandonment 
of a homestead, by reason of absence, 
leasing, etc., is a matter of fact to be 
determined from all the available 
evidence. Mere absence from one’s 
homestead for “health, pleasure or 
business reasons” is not of itself an 
abandonment, but may be consider- 
ed, in connection with all other avail- 
able evidence, in determining whether 
there has been or has not been an 
abandonment of the homestead. 
(Editor's Note: The opinion of At- 
torney general Richard W. Ervin, five 
pages in length, cites all leading 
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Florida authorities on the subject.) 
058-329 December 10, 1958. 


INTANGIBLE PERSONAL PROP- 
ERTY TAXES: PARTNERSHIPS, 
JOINT ADVENTURES, ESTATES 
BY THE ENTIRETIES, ETC. Attor- 
ney General Richard W. Ervin ad- 
dressed an opinion to Ray E. Green, 
State Comptroller, revising and com- 
bining opinions 058-23, 058-68 and 
058-261, and answering the following 
questions: 


1. Where a member of an unin- 
corporated firm, or a partner in a 
general or limited partnership, having 
its principal office or place of business 
in this state, is a resident of this state, 
is his interest in the firm or partner- 
ship, or in the firm or partnership 
property, subject to intangible per- 
sonal property taxation in this state? 
Answer: This question is answered in 
the affirmative. In this connection 
it must always be kept in mind that 
the value of the partnership interest 
is measured by the net worth of the 
partnership, that is the value of its 
property less obligations. Here we are 
taxing the property right of the part- 
ner, not the assets of the partnership 
as such. 


2. Where a member of an unin- 
corporated firm, or a partner in a gen- 
eral or limited partnership, having 
its principal office or place of business 
in another state, is a resident of this 
slate, is his interest in the firm or 
partnership, or in the firm or partner- 
ship property, subject to intangible 
personal property taxation in this 
state? 


Answer: This question is answered in 
the affirmative, subject to like observa- 
tions as made to the first question. 

3. Is the interest of a joint ad- 


92 


venturer, in a joint adventure, an 
interest in a separate entity, similar 
to the interest of a partner in a part- 
nership, for the purpose of intangible 
property taxation? 

Answer: This question is answered 
in the negative; however, care must 
be taken to distinguish between joint 
adventures and partnerships. 

4, Is the interest of a spouse in an 

estate by the entireties an interest 
in a separate entity, similar to the 
interest of a partner in a partnership, 
for the purposes of intangible per- 
sonal property taxation? 
Answer: This question is answered 
in the negative. A person holding by 
the entireties holds title to the prop- 
erty and not an interest in some 
entity as does a partner. 

5. May there be a partnership be- 

tween husband and wife and, if so, 
what are the elements which will 
determine when such a_ partnership 
exists? 
Answer: This question is answered in 
the affirmative, by virtue of the 1943 
enactment above referred to. Before 
property held by a husband and wife 
is to be treated as partnership prop- 
erty such should clearly have been 
their intention. ~ 

6. What is the measure of value of 

an interest in a partnership for the 
purpose of intangible personal prop- 
erty taxation? 
Answer: The measure of value of an 
interest in a partnership “is the share 
to which he is entitled, under the 
partnership agreement, after claims 
against the firm are satisfied and the 
equities and accounts as between the 
partners have been adjusted.” His 
share is not measured by the gross 
assets of the partnership, but by the 
net worth of the partnership. 058-331 
December 15, 1958. 
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| Tax Law Notes 


“Lisbon Shops’’ Not To Be Relied Upon By 
Service Under 1954 Code 

In Lisbon Shops Inc. v. Koehler, 

353 U. S. 382 (1957), the Supreme 

Court ruled that, un- 
der the 1939 Code, 
a surviving corpor- 
ation in a merger 
may not carry over 
_ and deduct pre-mer- 
ger net operating 
losses of one busi- 
ness against post- 
merger income of 
another business 
which was operated and taxed sep- 
arately before the merger. 

The Internal Revenue Service has 
announced that it will not rely on 
the Lisbon Shops rule under the 1954 
Code as to a merger or any other 
transaction described in Section 381 
(a) of the 1954 Code. Revenue Rul- 
ing 58-603, IRB 1958-51. 

Some Strike Benefits Are 
Not Taxable Income 

In a split decision the Court of 
Appeals for the Seventh Circuit in 
Kaiser v. United States, ——F. 2d—— 
(7th Cir. 1958), reversed a Federal 
District Court in Wisconsin and held 
that strike benefits received by a non- 
member from a labor union, which 
paid the benefits in the form of food, 
clothing, and rent, were not taxable 
income. 


SIMMONS 


Sherwin P. Simmons, Tampa, author of 
the “Tax Law Notes,” is a member of the 
Tax Section. 
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In holding that the payment of the 
benefits to the taxpayer constituted 
taxable income, the District Court 
had emphasized that the payments 
were contingent on the taxpayer's 
participation in the strike. The Court 
noted that the taypayer’s need for 
the benefits was but a secondary qual- 
ification to which consideration was 
given by the union only after he had 
met the primary qualifications, name- 
ly, participation in the strike. The 
District Court also took into consider- 
ation a 38-year-old ruling by the 
Revenue Service which held that 
strike benefits constituted taxable in- 
come to the recipient. The court 
stated that repeated Congressional 
enactment of the tax sections without 
changing the Service’s interpretation 
amounted to adoption by acquies- 
cence of such interpretation, and, ac- 
cordingly, such interpretation was 
entitled to be of the force and effect 
of law. See “Tax Law Notes,” 32 
The Florida Bar Journal 204 (1958). 


In reversing, the Court of Appeals 
pointed out that the benefits were 
paid to both members and nonmem- 
bers of the union according to indi- 
vidual need, and were unrelated to 
former earnings. The Court conclud- 
ed that the benefits were given only 
because the taxpayer and his family 
were in need after he ceased work- 
ing. The Court determined that such 
payments were consistent only with 
charity and were not taxable. 
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Significant also is the weight the 
Court of Appeals accorded to the 
Service’s 38-year-old ruling. In mini- 
mizing the importance of the ruling, 
the Court seized upon the statement 
by the Supreme Court in Commis- 
sioner v. Glenshaw Glass Company, 
348 U. S. 426,431 (1955), “* * * Re- 
enactment — particularly without the 
slightest affirmative indication that 
Congress ever had the Highland 
Farms decision before it —is an un- 
reliable indicium at best. * * * ” The 
Court of Appeals emphasized that 
this statement was particularly appro- 
priate in the instant case because the 
Government had made no showing 
that the ruling was ever considered 
by Congress. 


Court of Claims Rules on “‘Lost’”’ 
Depreciation 


The Court of Claims in M. Fine & 
Sons Mfg. Co., Inc., v. United States, 
——Ct. Cls. ———(1958) was held, in 
effect, that when depreciable prop- 
erty is sold after the statute of limita- 
tions has run on years in which no 
depreciation was claimed on _ the 
property and the Commissioner re- 
quires the taxpayer to reduce the 
basis in the property for “allowable” 
but “unclaimed” depreciation, the 
closed years will be reopened for the 
taxpayer's benefit. 

The Court ruled that the action 
proposed by the Commissioner would 
result in the inclusion in gross income 
in the year of sale of amounts which, 
because of the failure to claim depre- 
ciation deductions, had been included 

in the taxpayer's income in earlier 
_ years. The Court concluded that de- 
preciation allowances are as much 
constituent elements in the determina- 
tion of the cost of goods sold (in 
determining gross income) as are 
inventories, and, accordingly, come 
within the “Circumstances of Adjust- 
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ment” provided by Section 3801(b)- 
(1) of the 1939 Code. 

In the Fine case, the taxpayer had 
sold a plant in 1947 which had been 
donated to it by a Chamber of Com- 
merce in 1944. It had never claimed 
depreciation on the plant and used 
a zero basis for the plant upon its 
sale. After the Supreme Court’s rul- 
ing in Brown Shoe Company, Inc., v. 
Commissioner, 339 U. S. 583 (1950) 
that property contributed by a com- 
munity to a taxpayer constituted a 
contribution to the taxpayer's capital 
and that, accordingly, the transferor’s 
basis was the proper basis to the tax- 
payer for depreciation, the taxpayer 
in the instant case brought a suit for 
refund. The Commissioner allowed 
the refund claim in part by reducing 
the basis for depreciation which 
should have been, but was not, de- 
ducted or allowed in the earlier years. 
The Court of Claims held that this 
action by the Commissioner brought 
the case within the mitigation pro- 
visions of the 19389 Code, which re- 
quired an adjustment for the “lost” 
depreciation. 

As to another donated plant which 
was still owned by the taxpayer, the 
Court refused to grant relief for the 
barred _ years. 


Treasury Announces Revised Rules of 
Practice 

The Treasury Department has is- 
sued in final form a revised Treasury 
Department Circular No. 230 on 
rules of practice of attorneys and 
agents before the Internal Revenue 
Service. For a discussion of the pro- 
posed revisions see “Tax Law Notes” 
32 The Florida Bar Journal (Decem- 
ber 1958). The revised Circular was 
effective December 30, 1958. 

Two major changes were made in 
the rules. First, the future practice 
of enrolled practitioners will be desig- 
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nated as before the Internal Revenue 
Service rather than before the Treas- 
ury Department as in the past. Sec- 
ond, a statement of a wholly or 
partially contingent fee arrange- 
ment with a client for representation 
before the Service need no longer 
be filed with the Director of Practice. 
However, use of a contingent fee 
contract is still restricted. Cf. Rev. 
Proc. 58-16. 


The final version of Circular No. 
230 does not include a proposal al- 
lowing enrollment of aliens to prac- 
tice during the period in which they 
are admitted to practice either law 
or accounting in a state, territory, 
possession, or the District of Colum- 


bia. 


Another proposal not adopted by 
the revision was a provision allowing 
a non-enrolled person who prepared 
a taxpayer's return to represent the 
taxpayer before the Internal Revenue 
Service in the district in which the 
return was filed. Such representative 
was to be restricted to the tax year 
covered by the return. 

Refund Suit — Partial Payment of 
Excise Tax 

The Supreme Court in Flora v. 
United States, 357 U. S. 63 (1958) 
held that a taxpayer must pay the 
full amount of an income tax defi- 
ciency before he may challenge its 
correctness by a suit for refund. Prior 
to that decision a Federal District 
Court in New Jersey in Friebele v. 
United States, 20 F. Supp. 492 (1937) 
held that such a rule would not apply 
to excise taxes. 


Now, a Federal District Court in 
Maryland has reaffirmed the Friebele 
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ruling. Jones v. Fox, -—F. Supp.—— 
(D. C. Md. 1958) The Court in the 
Jones case said that there is a funda- 
mental difference between income 
and excise taxes. The Court stated 
that income taxes flow from calcula- 
tions involving consideration of cre- 
dits, exemptions, etc.; the resulting 
tax is influenced by and reflects these 
considerations. Excise taxes, on the 
other hand, are by nature divisable. 
Accordingly, the Court concluded, if 
prepayment is a prerequisite for a 
refund suit, that requirement is met 
by payment in full of the tax on any 
independent taxable item or event 
even though the payment may con- 
stitute but a partial payment of the 
entire assessment. 


Reminder of Renewal Procedure for Expiring 
Treasury Card 

The Service has called the attention 
of attorneys and agents enrolled be- 
fore the Treasury Department to 
renewal requirements under the re- 
gulations governing such practice. 


Enrollment cards are valid for five 
years following the date of issuance, 
and the holder of a void card is not 
permitted to practice before the 
Treasury Department. An amend- 
ment to Treasury Department Circu- 
lar No. 230, C.B. 1956-2, 1368, per- 
mits an application for renewal of 
enrollment to be made at any time 
during a 24 month period commencing 
twelve months before and ending 
twelve months after the expiration 
of an enrollment card. 


Renewal applications (Form 23A) 
are available from the District Direc- 
tor of Internal Revenue in Jackson- 
ville. 
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Executive Secretary’s Notes 
by Hewen A. Lasseter 


Lawyers in Cooperation . . The 
theme for the dedication service of 
The Fund’s new home office building 
at Orlando was “Lawyers in Cooper- 
ation” because the commencement, 
development and growth of this law- 
yer organization was only possible 
through lawyer cooperation. The 
Fund was honored to have the Hon- 
orable J. Edwin Larson, State Treas- 
urer and Insurance Commissioner, 
accept an invitation to address the 
dedication guests on “Lawyers in 
Cooperation . . Looking Backward.” 
Commissioner Larson was most con- 
siderate in the early days of The 
Fund's history. Also, President Ross 
Malone of the American Bar Asso- 
ciation planned to address the meet- 
ing but a demand on his time for 
a conference in London caused a 
change, but The Fund was honored 
by having the ABA represented by 
Honorable John C. Satterfield of 
Jackson, Mississippi, Chairman of the 
ABA Committee on Economics of 
Law Practice and immediate past 
Governor of the ABA from the Fifth 
Circuit. The theme of his address 
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was “Lawyers in Cooperation . . Look- 
ing Forward.” 

Tribute to Lawyers . . During its 
history Fund members have exposed 
The Fund in due course and have 
then remitted funds to headquarters; 
i.e, The Fund’s business is 100% 
credit. This is routine information. 
However, it is not routine that when 
the books were closed December 31, 
1958, out of over two million dollars 
of credit business the only amounts 
owed The Fund for additional con- 
tributions (premiums) which were 
over 30 days old were $9.85 (Yes! 
Nine dollars eighty-five cents), plus 
an item of a little over $100 which 
was charged off. Quite a tribute to 
the credit of Florida’s lawyers. 


Treasurer's Notes 
by B. J. Villwock 
Assets over $1,500,000 . . If press 
space will allow, The Fund’s balance 
sheet for December 31, 1958, will be 
printed on the page following this 
edition of News and Notes. If not, it 
will appear next month. Of primary 
importance is the fact that The 
Fund's assets topped one and a half 
million dollars. 
(Continued on Page 98) 
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Cash 3 88,873.64 
Accounts Receivable 7,140.33 
Accrued Interest Receivable 


3,755.04 
$223,000.00 U. 8. Government Bonds? - 

Amortized cost 218,011.57 
$100,000.00 U. 3. Government 91 Day Due 

Bills <- Amortized cost 99,823.84 
Savings and Loan Association Accounts 309,000.00 
Corporate Stocks - Listed <- Cost 103,759.18 
Corporate Debentures - Listed - 

Amortized cost 21,747.51 
Corporate Stocks - Unlisted ~- Cost 93, 500.00 
Investment Mortgages Receivable ~- 

Amortized cost 403 ,841.30 
Land and Building - Net 171,174.77 
Office Furniture and Equipment ~ Net 52,119.30 
Other Assets 10,883.60 

LUABILITIES 
Accounts Payable and Other 

Current Liabilities $ 7,731.65 
Members’ 1951 Net Credits 

Refundable in January, 1959 31 86 

YOLUMTARY RESERVE 
Members’ Initial Contribution Accounts - 

Paid-In $ 225,356.85 

Members' Additional Contributions Accounts 1,319,354. 70 _1,544,711.55 

COMPARISONS 
Additional Net Total Assets 
Year Contributions Margin End of Year 
1958 $587 , 930.30 $341,609.95 $1,583 ,630.06 
1957 517, 527.66 337 , 847.48 1,214,510.81 
1956 353,839.89 227 , 488.10 841,782.17 
1955 225 , 454. 99 166,625.03 582,225.68 
1954 156,139.68 121,388.44 433,957.46 

OPINION OF INDEPEND: FIED Cc ‘ANTS 


We have examined the balance sheet of Lawyers’ Title Guaranty 
Fund at December 31, 1958. Our examination was made in accordance with 
generally accepted auditing standards, and accordingly included such tests 
of accounting records and such other auditing procedures as we consiégered 
necessary in the circumstances. 


In our opinion, the accompanying balance sheet presents fairly 
the financial position of Lawyers’ Title Guaranty Fund at December 31, 


1958 in accordance with genersall accepted accounting principles. 

#$158,000.00 deposited with the Insurance Commissioner of the State of 
Florida for the benefit of holders of the Fund's guarantees and policies. 
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Field Services Officer's Notes 

by Leslie McLeod, Jr. 

New Member Orientation Seminar 
.. A recent survey of 1958’s new mem- 
bers indicates that newer Fund mem- 
bers are quite interested in attending 
one-day seminars at Fund headquar- 
ters with the objective of becoming 
completely familiar with all phases 
of Fund operations and Fund use, 
so a seminar is in the making. Defi- 
nite information will be mailed to 
members as soon as the planning is 
completed. 


The continuing program is planned 
primarily for those lawyers who have 
been Fund members for a period of 
twelve months or less but indications 
are that interest is high among some 
members who have been in The Fund 
for a considerable length of time, but 
due to the frailties of general practice, 
have not had an opportunity to be- 
come overly familiar with Fund forms, 
etc. Naturally, attempts will be made 
to accommodate everyone over a pe- 
riod of time. More information later! 


Workshop at Stetson . . In coopera- 
tion with Professor Richard Dillon of 
the Stetson University law faculty, 
Edward A. Linney, The Fund’s Field 
Services Representative for the Sixth 
Circuit, on December 19 conducted 
the first section of an annual Fund- 
sponsored real property workshop at 
the Stetson College of Law in St. 
Petersburg. More than 75 students 
participated. The second section is 
scheduled for late January or early 
February and is to be conducted by 
Murray Hamner, Title Attorney. Simi- 
lar workshops are conducted each 
year at the University of Florida and 
University of Miami. 


Panel Discussion at West Palm 
Beach . . Grover C. Herring, The 


Fund’s Field Services Representative 
for Palm Beach County, was one of 
the panelists at a presentation at West 
Palm Beach before real estate brokers 
and salesmen. The panel was con- 
ducted as a program of the Mortgage 
Bankers Association of Palm Beach 
County. 


Title Attorney’s Notes 

by Murray Hamner 

Judgments Against Decedents . . 
Recent correspondence with members 
indicates that some confusion exists 
as to the effect of a judgment against 
a debtor who subsequently dies. 


Section 733.19, F. S., prohibits the 
issuance and levy of an execution 
under a judgment against a decedent 
or his personal representative and 
prohibits any levy against any prop- 
erty, real or personal, of the estate 
of a decedent. The section provides 
that claims upon all judgments against 
a decendent shall be filed in the same 
manner as other claims, but, further 
provides that it shall not be construed 
to prevent the enforcement of mort- 
gages, pledges, liens or claims to 


specific property. 


In Cumberland and Liberty Mills 
v. Keggin, 190 So. 492, and Gilpen v. 
Bower, 12 So. (2) 884, the Florida 
Supreme Court, construing Section 
733.19, held, that a judgment against 
a decedent could not be enforced as 
a lien against any of the property of 
the estate. See also, 1. Fla. Law Rev. 
£3. 


In the Gilpen-Bower case the court 
also cited Section 734.29, F. S., and 
held, that the enforcement of such a 
judgment against property of a dece- 
dent whose estate remained unadmin- 
istered was barred three years after 
the death of such decedent. 
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Nor can a judgment against an 
heir be enforced against his interest 
in property in an estate while it is 
being administered. Brown v. Sweat, 


Membership Notes 


by Edward A. Naegelen, Jr. 
New members in October: 


Gerald S. Berkell 


Miami Beach 


Norman S. Brown Tampa 
John P. Corcoran, Jr. Tampa 

But, in the Martinez-Balbin case Louis J. de la Parte Tampa 
the court held, that a creditor’s suit Harold A. Greene Miami Beach 
may be maintained against such judg- William E. Henson, Jr. Tampa 
ment debtor-heir to prevent the as- Raymond E. La Porte Tampa 


Edwin Marger 
William A. Morse 
Francis D. O’Connor 


Miami Beach 
Ft. Lauderdale 
Ft. Lauderdale 


sets of the estate from being placed 
beyond the judgment creditor’s reach 


by “irregular” and fradulent activities. — Rivkind Miami Beach 

To the same effect is Holli ) _ William F. Simonet Miami 

Avcadia Cite Arthur Ward Wagner West Palm Beacl: 
urus Growers Association, Robert Wallin Winter Park 


18 So. (2) 159. 


Henry O. Wilson Tampa 


Turtitute on Hospital Law 


The Medico-Legal Law and Procedure Committee of The Florida Bar, 
in cooperation with the Florida Medical Association and the Florida 
Hospital Association, will jointly conduct an Institute at the McAllister 
Hotel, Miami, Friday and Saturday, March 13-14. A registration fee 
of $10 will cover Institute costs, including Friday dinner. Subjects 
scheduled are: 

MARCH 13, 1959 


9:30 a.m.—Legal Aspects of Consent for Treatment and Operations—Wesley Carey 


10:30 a Permits and Death Pr dures—Joseph B. Davis, Medical Examiner for Dade 
ounty 
11:30 


a.m.—Legal Powers and Responsibilities of the Hospital Trustee—Joseph F. Fitzgerald 
12:30 p.m.—Luncheon 
1:30 p.m.—Legal Aspects of Nursing—Kenneth B. Sherouse, Jr. 


2:30 p.m.—Legal Aspects of Medical Records—Laurence V. Hastings, MD, LLB 
Coffee Break 


3:45 p.m.—Hospital Malpractice Cases—Ben J. Sheppard, MD, LLB; Discussed by Samuel J. Powers 


MARCH 14, 1959 


9:30 a.m.—Legal Liabilities of Hospitals—William Gillen 
10:30-12:30—Panel Discussion: 

Legal Pitfalls in Emergency Room Procedures. 

Legal Aspects of the Anesthetist. 

Legal Responsibilities of the Staff Physician, Intern and Resident 
Laurence V. Hastings, MD, LLB 
Kermit Gates, M 
Ben J. Sheppard, MD, LLB 


Mail advance registration and fees to: Ben J. Sheppard, M.D., Chair- 
man Medico-Legal Law and Procedure Committee, The Florida Bar, at 
P. O. Box 594 Coral Gables, or to John Monahan, Executive Director, 
Florida Hospital Assn., P. O. Box 6455, Orlando. 
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See it clearly 


... the forest and the trees. 


FLoripA JURISPRUDENCE gives 
the true perspective of local law 
which you must have before 
digests and cases can be used 


effectively. 


BANCROFT-WHITNEY COMPANY 
SAN FRANCISCO 1, 
CALIFORNIA 


THE LAWYERS CO-OPERATIVE 
PUBLISHING CO. 


ROCHESTER 14, NEW YORK 
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| They Tell Me That... 


Local Bar Associations 

William J. Piquette has been 
elected president of Hialeah-Miami 
Springs Bar Association. Other offi- 
cers for 1959 are Charles A. White- 
acre, vice president; Sy A. Robbins, 
secretary; Conway E. Boone, Jr., treas- 
urer; Alex Carlson, chairman of Board 
of Directors. Members of the Board 
are George H. Vincent, Thomas G. 
O'Connell, Byrd V. Duke, Jr. and 
Thomas A. Testa. 

Recently elected officers of the 
Third Judicial Circuit Bar Associa- 
tion are John E. Norris, Lake City, 
president; Frank A. Graham, Jr., 
Madison, vice president; Milo 1. 
Thomas, Jr... Lake City. secretary- 
treasurer. 

Brevard County Bar Association 
has elected a new slate of officers 
headed by President Roger F. Dykes, 
Cocoa, who succeeds A. Max Brewer 
of Titusville. Herschel W. Carney, 
Melbourne, is vice president and Joc 
A. Cowart, Jr., Cocoa, was re-elected 
secretary-treasurer. 

The 1959 slate of officers for the 
Bar Association of Tampa & Hills- 
borough County has been completed. 


Joseph F. Miyares was re-elected sec- 
retary and John Germany will serve 
as treasurer. 


New officers of the Jacksonville Bar 
Association are David W. Foerster, 
president; George C. Young, presi- 
dent-elect; H. P. Osborne, Jr., secre- 
tary; Mark Hulsey, Jr., treasurer. 


Associations and Partnerships 

Joseph M. Crowell has become as- 
sociated with Pensacola attorneys 
James E. Hertz and Lafayette L. 
Shelley. The firm will be known as 
Hertz, Shelley & Crowell. 

The Clearwater firm of Baker & 
Baker has announced the association 
with them of John J. Duffy, a Novem- 
ber admittee to The Florida Bar. 
Firm members are Lee L. Baker, 
Mary Lou Baker, and Robert W. 
Baker. 

Miami attorney Dinty Warmington 
Whiting has opened an office in con- 
junction with Leo M. Alpert and R. 
M. MacArthur at 1112 Biscayne 
Building. 


George A. Vega, Jr. was discharged 
from the U. S. Marine Corps in De- 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction — Expert testimony — Consultation 
Automotive Engineer, formerly with National Bureau of Standards 


CLARENCE S. BRUCE 


P. O. Box 1909 


VOL. 33, NO. 2 + FEBRUARY, 1959 


Fort Myers, Flo. 


101 


3: 


cember, and is now associated with 
Naples attorneys Harold S. Smith 
and George E. Carroll. Offices are 
in the Balch Building. 

Harry G. Carratt and Francis D. 


for every 
corporate 
service 


Delaware's favorable legal climate 
benefits corporations . . . and you! 


In this state, where there is no corporate in- 
come tax for companies not doing business 
in Delaware, and corporation laws (court- 
tested since 1899) are simple and stable, 
we’re in perfect position to expedite all cor- 
porate proceedings. We have a_highly- 
trained personnel, and a technical experience 
of more than 59 years that has won satisfied 
clients all over the country. That’s why we 
can promise service that is sound, sure... 
and fast! 


Corporation Service Company 


organizes, amends, merges corporations 
elects directors 

acts as resident agent 

handles foreign qualifications 

attends to all corporate proceedings 


For FREE booklet, “Digest of the Delaware Cor- 
poration Law”, and forms for organizing Delaware 
corporations, write or phone now to 


CORPORATION SERVICE COMPANY 
Delaware Trust Building, Wilmington, Del.,Phone OLympia 6-8305 


O’Connor announce the formation of 
a partnership for the general practice 
of law under the firm name of Car- 
ratt and O'Connor. Offices are lo- 
cated in the Bayview Building, Fort 
Lauderdale. 


Leonard Selkowitz is now asso- 
ciated with the law firm of Dubbin, 
Schiff, Berkman & Dubbin in duPont 
Plaza Center, Miami. 


Clearwater lawyers Stephen D. 
Hughes and Charles S. Baird an- 
nounce the formation of a_partner- 
ship for the general practice of law 
under the firm name of Hughes & 
Baird. Their offices are at 121 North 
Osceola Avenue. 


In Jacksonville, Martin Sack and 
Martin Sack, Jr. have formed a law 
partnership to be known as Sack & 
Sack, with offices at 500 Atlantic Na- 
tional Bank Building. 


North Miami attorneys George W. 


_ Kates and Lewis M. Ress have an- 


nounced the formation of a partner- 


ship for the general practice of law. 
Their offices are at 1400 Northeast 


125th Street. 


A new law firm in St. Petersburg 
has been formed by Edward F. 
Mrovka and James D. Dillard at 701 
First Avenue North. 


HARRY M. ASHTON 


4574 Fourteenth Avenue, North 
St. Petersburg 13, Florida 


HANDWRITING EXPERT 


Formerly in charge of U. S. Government Document Laboratory. Nationwide experi- 
ence in scientific examination of all types of document problems. Testified in Federal 
and State Courts throughout the Country. Listed in Martindale-Hubbell Law Directory. 


Modern laboratory, including infrared and ultraviolet photography. Portable equip- 
ment for use in making examinations of wills, deeds, etc., away from the laboratory. 


Telephone Dickens 2-2391 
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Orlando Star 


No speeches, no program, just a good time for all set the pace for members of the Orange 

County Bar Association and their ladies at a dinner and dance recently at the Orlando Country 

Club. Shown enjoying the event are, left to right: Judge W. A. Pattishall, Mrs. Pattishall, Mrs. 
Heskin A. Whittaker and Heskin A. Whittaker, bar association president. 


James L. Armstrong, IIL be- 
come an _ associate with Smathers. 
Thompson & Dyer in Miami, whose 
offices are in the duPont Building. 


The Jacksonville legal firm of 
Marks, Gray, Yates & Conroy an- 
nounces change of the firm name to 
Marks, Gray, Yates, Conroy & Gibbs. 
Two new members of the firm are 
Richard L. Randle and George Stelljes. 
Jr. Other firm members include Sam R. 
Marks, Harry T. Gray, J. A. Yates, 
Francis P. Conroy, Delbridge L. 
Gibbs, Lindner Smith, Jr... Francis B. 
Bull and Leon W. Alexander. Of- 


tices are at 1321 Florida Title Build- 
ing. 

Miami lawyers David Lemelman 
and Albert M. Lehrman have become 
partners in the general practice of 
law under the firm name of Lemel- 
man & Lehrman, with offices at 815 
Ingraham Building. Alvin S. Sher- 
man is an associate. 

Jacksonville attorneys W. Gregory 
Smith, R. R. Axtell and D. Chanslor 


FOR SALE—Complete Northeastern Re- 
porter, First and Second Series. Good 
condition. $750.00. Write Box E, The 
Florida Bar Journal. 


LAW BRIE! 
PRINTERS 


Al 


SINCE 1898 


2 AND 3 WORKING DAY SERVICE $2.95 
MANUSCRIPTS RECEIVED OVERNIGHT. e Per Page 
WHEN MAILED BY AIR SPECIAL po 
E. L. MENDENHALL, INC. 
08 Oak S! K City 6, Missouri 
Phone HArrison 1-3030 Copies 
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Howell announce the change in the 
name of their firm from Smith & Ax- 
tell to Smith, Axtell & Howell. Louis 
O. Frost, Jr., has recently become as- 
sociated with the firm. 

A new law partnership in Hallan- 
dale has been formed by S. Lee 
Crouch and Fred J. Ward, Jr. Offices 
are located at 410 East Beach Boule- 
vard. 

Richard S. Sparrow recently be- 
came a partner in the Sarasota firm 
to be known as Kirk, Pinkerton & 
Sparrow. Members of the firm are 
James E. Kirk, John C. Pinkerton and 
Henry P. Trawick, Jr. Henry L. Wil- 
liford, III is now an associate with 
them. 

Members of the Vero Beach legal 
firm of Mitchell, Smith & Mitchell 
have announced the dissolution of 
that firm. Marshall O. Mitchell now 
has offices at 1601 20th Street. Sher- 
man N. Smith, Jr., Charles P. Dia- 
mond, George Heath and Charles E. 
Smith have formed the partnership 


FOR SALE—West Digest System, com- 
plete through the Fifth Decennial. A 
bargain at $500. Write Box B, The 
Florida Bar Journal. 


of Smith, Diamond & Heath at the 
same address. 

John Krain is a recent addition to 
the staff of James J. Altman in New 
Port Richey. 


Patrick A. Kelley and Tom Stroud 
have formed a_ partnership and 
opened new law offices in Eau Gallie 
at 77 Babcock Street. 


A member of The Florida Bar in 
Washington, D. C., Raymond M. Ja- 
cobson, has become associated in the 
private practice of law with the firm 
of Friedman, Locker & Schlezinger. 
at 1701 K Street, N.W. He formerly 
was an attorney on the staff of the 
Division of Corporation Finance of 
the Securities and Exchange Commis- 
sion. 

The law firm of Williamson, Gun- 
ster & Baugher, with offices in the 
First National Bank Building, Palm 
Beach, announces a change of the firm 
name as of January 1, to Williamson, 
Gunster, Baugher & Yoakley. David 
S. “Bud” Yoakley is a 1948 graduate 
of the University of Florida College 
of Law. A. Obie Stewart, former re- 
search assistant to Chief Justice 
Glenn Terrell of the Florida Supreme 
Court, has become a partner. Timo- 
thy D. O'Hara, a 1956 law graduate 
of Notre Dame University, recently 


W. Holt Wooddell, 
Vice President, Trust Officer 


CITIZENS NATIONAL BANK OF ORLANDO 
PERSONALIZED TRUST DEPARTMENT 


Estate Planning; Fiduciary Executor, Trustee and Agency Services 


Corner Orange and Robinson 
Telephone GArden 5-7521 
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Circuit Judges Alfred P. Mar- 
shall of Clearwater, (left) and 
S. Henry Harris of St. Peters- 
burg, (center) are shown be- 
ing congratulated by Clear- 
water attorney William J. 
Tanney. The two judges were 
honored recently by the Pi- 
nellas Trial Lawyers Associa- 
tion at a dinner in the St. 
Petersburg Yacht Club. Both 
judges retired from their judi- 
cial duties in January. 


returned from military service and is man of the Hillsborough County 


now an associate. 


Frederick Chase, Jr., is now associ- 
ated with attorney Sam Y. Allgood, Jr., 


in New Port Richey. 


Removals and New Offices 


Ralph R. Quillian has opened of- 


fices for the general practice of law p 

at 1909 Tyler Street, Hollywood. ar tner Ss 
Daytona Beach attorney Arthur M. 

Ossinsky recently set up his own law IN 


South Beach 


November admittee Seth G. Wid- PROGRESS 


ener has opened offices at 701 First 
Federal Building in St. Petersburg. 

The St. firm of SINCE 1897 
Harrison & Mann has relocated its 
offices to 1030 First Federal Building. 
Members of the firm are Sam H. * 
Mann, Baya M. Harrison, Jr., Sam H. 
Mann, Jr., Billy L. Rowe, Hugh E. 


Reams, Thomas M. Tucker, Alan C. FLORIDA POWER 


Sundberg and McKinney Barton. 


office there at 224% 
Street. 


Other News of Interest 


Tampa attorney Marvin Green has 
been named to a third term as chair- 
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Governor LeRoy Collins has ap- 
pointed three new directors to the 
Hillsborough County Law Library 
Board and has named two directors 
to new terms. New members are 
Hervey Yancy, Mrs. Marie Garrett 
and Charles F. Clark. Reappointed 
were Charles F. Blake and Joseph F. 
Miyares. 

Evans Crary, Jr., Stuart, has been 
appointed Martin County Judge by 
Governor LeRoy Collins. 

Attorney and former FBI agent 
Douglas L. Waldorf has been ap- 
pointed city judge of Fort Myers. He 
succeeds Charles M. Roberts, who re- 
signed to devote more time to private 
law practice. 

Immokalee attorney Richard M. 
Stanley was recently appointed pros- 


HANDY AS YOUR 
BRIEFCASE. 


Put Hertz in your practice! Enjoy the flexibility of 
movement found by driving a new car, filled with gas 
and oil and properly insured, where you want it— | 
when you want it. Hertz cars are private as your own | 
and a carful can ride for the price of one! Telephone | 
for rates . . . you'll be pleasantly surprised how little | 
it costs to use a Hertz car for a day, a week or * | 
month. 


fY For reservations in 
Tallahassee phone 
Municipal Airport 


2-1723 


ecuting attorney of Collier County. 

New Broward County solicitor is 
Thomas M. Coker, Jr., Fort Lauder- 
dale, who has been acting solicitor 
since November. He will fill out the 
unexpired term of Emerson L. Alls- 
worth, Jr., who was elected to the 
Florida House of Representatives. 

West Miami Judge Samuel I. Silver 
was recently admitted to practice be- 
fore the United States Supreme 
Court. 

Mrs. Alice B. Vance, has recently 
been admitted to the Kentucky Bar. 
She will engage in general practice in 
Glasgow with her husband, Marion 
Vance. Betore moving to Kentucky. 
Mrs. Vance served as secretary to th. 
Grievance Committees in Miami. 

The Orange County Bar Association 
and the Orange County Medical Asso- 
ciation recently held a joint social get- 
together at the Studio Country Club 
near Orlando. The event was attended 
by 200 members of the two organiza- 
tions. This was another step in devel- 
oping friendly relations and coopera- 
tion between the two bodies. Last 
vear the two associations adopted a 
code of cooperation. 

At its monthly luncheon meeting in 
the Angebilt Hotel, the Orange Coun- 
ty Bar Association recently honored 
four attorneys who have completed 


PRESS CLIPPINGS 


Cost so little, yet mean so much 
in checking public opinion involv- 
ing legislative and legal problems 
in Florida newspapers. 


For particulars contact 
FLORIDA CLIPPING SERVICE 


P. O. Box 10278, Tampa 9 
8-3843 
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BRIEFLY YOURS 


(Continued from page 57) 


4. Amended the By-Laws of The Florida Bar to provide for 
approval of lawyer reference services (to be pub- 
lished officially in full in the March JOURNAL) ; 

5. Concurred in a revision of the By-Laws of the Tax 
Section which was recommended by the Section 
Executive Council; 

6. Considered grievance matters in a six-hour executive 
session. 


e LEGISLATIVE MEETING . . . On February 27 at the Cherry 
Plaza Hotel in Orlando, the Board of Governors will hold 
an additional special session to consider legislation pro- 
posed by the several committees of The Florida Bar. 


e SPECIAL MARCH ISSUE . . . The March JOURNAL will be of 
particular interest to all members of the Bar, as well as 
a number of other allied professions and interest groups 
within the state. Except for the regular features, the en- 
tire issue will be devoted to publication of the new Florida 
Title Standards and the complete report of the Florida Ju- 
dicial Council’s proposal for revision of the state’s trial 
court system which will be submitted to the Legislature in 
April. The issue will not be a reprint, but is the first 
publication of both the Title Standards and the full Judi- 
cial Council report. Your copy will deserve a place on your 
reference shelf for years to come. 


e CONVENTIONS AHEAD . . . Four big legal conventions come 
to Florida during the three months of April, May, and 
August this year, all of them to meet in Miami or Miami 
Beach. . . . On the international level, the eleventh bi- 
ennial conference of the Inter-American Bar Association 
will be held in Maimi Beach April 10-19. Some 800 jurists 
and lawyers from countries throughout the Western Hemi- 
sphere are expected to attend. Cody Fowler, of Tampa, is 
president of the organization, which was founded in 1949. 
It’s composed of members from national, regional and 
special legal groups of 19 nations in the Western Hemi- 
sphere. . . . During April 4-8 the annual convention of the 
American College of Trial Lawyers will be in session at 
the Americana Hotel on Miami Beach. . . . Our own Florida 
Bar annual convention has headquarters at the nearby Deau- 
ville Hotel, May 21-23. . . . Several thousand members of 
the American Bar Association will flock to Miami Beach for 
their annual convention during the last week in August. 


Faulk 


ea/PBC Executive Director 
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Among the many members of The 
Florida Bar who attended the 
open house held by the First 
District Court of Appeal in Talla- 
hassee were, left to right: Circuit 
Judge W. May Walker, Supreme 
Court Justices Stephen C. O’ 
Connell and B. K. Roberts, all of 
Tallahassee. New quarters for 
the appellate court in the Su- 
preme Court Building were com- 
pleted in December. 


50 years or more of service at the 
Bar. Honorees were Dozier DeVane, 
recently retired judge of the Federal 
District Court for the Northern Dis- 
trict of Florida, and formerly a prac- 
ticing attorney in Orlando; LeRoy B. 
Giles who is still in active practice 
after 50 years of practice in Orlando; 
Malcolm B. Sterrett, Orlando attorney 
who is now retired; and W. C. Smith, 
Orlando attorney. Justice Campbell 
Thornal of the Florida Supreme Court 
addressed the group and presented 
appropriate certificates to the hon- 
orees. 


ABA Lists Floridians 

The new American Bar Association 
Directory reveals 44 lawyers from 
Florida have been elected or ap- 
pointed to serve on sections and com- 


mittees of the ABA for 1958-59. 

All appointments to the Associa- 
tion’s 62 standing and special com- 
mittees were made by ABA President 
Ross L. Malone of Roswell, New Mex- 
ico. Appointments to the 18 ABA sec- 
tions were made by each section chair- 
man following his election by the 
members. 


FOR SALE — The following law books: 
Cyclopedia of Legal Forms by Nichols; 
Modern Legal Forms; Current Legal 
Forms with Tax Analysis by Rabkin and 
Johnson; Federal Practice and Procedure 
by Barron and Holtzhoff; Blashfield’s 
Cyclopedia of Automobile Law; West's 
Federal Forms; Southern Digest complete. 
Up-to-date, new condition, one-half of 
new price. Reasonable small monthly 
payment plan if desired. Write Box D, 
The Florida Bar Journal. 


ABSTRACTS 


TITLE INSURANCE e 


PHOTOCOPYING 


HIGHLANDS SECURITY ABSTRACT & TITLE COMPANY, INC. 


Established 1921 
SEBRING, FLORIDA 


Haskins Building 


Phone EV 6-275] 
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Also included are the names of 
those elected to serve as council offi- 
cers of sections, as chairmen of the 
section council committees, and as 
members of the House of Delegates. 


The following Floridians are listed 
in the current ABA Directory: 


In Florida 
“MODERN” 
means 


ELECTRIC! 


FLORIDA POWER & 
LIGHT COMPANY 


4 


Jack A. Assott, Miami Beach — 
Unauthorized Practice of the Law 
Committee. 


Joun M. A..ison, Tampa — House 
of Delegates. 


Jutrus APPLEBAUM, Miami — Com- 
munist Tactics, Strategy and Objec- 
tives Committee. 


C. CriypE ATKIns, Miami — Vice 
chairman of Public Relations Commit- 
tee of Insurance, Negligence and 
Compensation Law Section. 


Joun W. Batt, Jacksonville — Ju- 
dicial Selection, Tenure and Compen- 
sation Committee; Resolutions Com- 
mittee. 


Tuomas H. BarkpuLL, JR., Miami 
Beach — Local Arangements for 1959 
Meeting or Junior Bar Conference. 


Dovuctas D. BatcHELor, Miami — 
Chairman of Arrangements Commit- 
tee for International and Comparative 
Law Section. 


WALTER H. BECKHAM, JR., Miami — 
Associate and Advisory Committee to 
Legal Aid Work Committee. 


E. Dixie Beccs, Pensacola — Board 
of Governors; Sub-committee on As- 
sociation Committees and Sections of 
Board of Governors; Sub-Committee 
on Ross Bequest of Board of Gover- 
nors; House of Delegates; State Dele- 
gate. 


on us. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite The Florida Bar to call 


The Barnett National Bank 


of Jacksonville 
MEMBER F.D.I.C. 
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Guy W. Borrts, Jacksonville — Fifth 
Circuit Professional Grievance Com- 
mittee. 


A. LEE Braprorp, Miami — Vice 
chairman of Trial Tactics Committee 
of Insurance, Negligence and Com- 
pensation Law Section. 


Dona.p K. Carro.., Tallahassee — 
House of Delegates; Advisory Com- 
mittee to Public Relations Committee; 
Council on Bar Activities Section; 
Award of Merit Committee of Bar 
Activities Section. 


GeorcE B. Carter, Orlando — Cli- 
ents’ Security Fund Committee. 


Darrey A. Davis, Miami Beach — 
House of Delegates. 


J. Rex Farrior, Jr., Tampa — Coun- 
cil of Junior Bar Conference; Council 
Advisor to Unauthorized Practice 
Committee of Junior Bar Conference. 


D. Fietps, Tampa — Vice 
chairman of Membership Committee 
of Mineral and Natural Resources 
Law Section. 


WANTED —Capable and _ personable 
young attorney admitted in Florida, with 
some experience, interested in real estate 
and corporate work on legal staff of large 
corporation at Florida headquarters. 
Write Box A, The Florida Bar Journal. 


Florida's Finest 
HOTELS... 

tn Yacksonuille and 
West Palm Seach 


FREE RADIO 


HOTEL JEFFERSON 
JACKSONVILLE 


KLOEPPEL 
HOTELS 


Printing for Lawyers 


For 26 years Rose Printing Company has produced 
printing for Florida Lawyers. Our service is the 
best, our quality can’t be beat, our prices are right! 


Check your printing needs now. If your supply of 
stationery and forms is getting low, order from us. 


ROSE PRINTING COMPANY, INC. 


PHONE 2-0230 


TALLAHASSEE, FLORIDA 
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Copy Fow er, Tampa — House of 
Delegates. 


A. GILLEN, Tampa — Vice 
chairman of Marine and Inland Ma- 
rine Insurance Law Committee of In- 
surance, Negligence and Compensa- 
tion Law Section. 


J. Lewis Hatt, Tallahassee — State 
Legislation Committee. 


Baya M. Harrison, Jr., St. Peters- 
burg — House of Delegates. 


Lewis H. Hux, III, Tampa — Inter- 
American Bar Committee of Junior 
Bar Conference. 


Cuares C. Howe Jr., Jackson- 
ville — Fidelity and Surety Insurance 
Law Committee of Insurance, Negli- 
gence and Compensation Law Section. 


Wa tter B. HumMKey, Miami — Rules 
and Procedure Committee of Insur- 


WANTED—Complete second 
hand set of ALR. Write Box 
20, The Florida Bar Journal. 


ance, Negligence and Compensation 
Law Section. 


Counts JoHNson, Tampa — Agri- 
culture Committee of Administrative 
Law Section; Chairman of Annual 
Meeting Committee of Administrative 
Law Section. 


J. McHenry Jones, Pensacola — 
State Legislation Committee. 


T. Paine KELLY, Jr., Tampa — Asso- 
ciate and Advisory Committee to Pro- 
fessional Ethics Committee. 


WituiaM A. Lang, Miami — Coun- 
cil of Real Property, Probate and Trust 
Law Section. 


MarsHALL J. LANGER, Miami — As- 
sociate and Advisory Committee to 
Cooperation with Legal Profession of 
Friendly Nations Committee. 


C. Lantarr, Miami — As- 
sociate and Advisory Committee to 
Federal Legislation Committee. 


J. Lance Lazonsy, Gainesville — 
House of Delegates; Hearings Sub- 
committee of House of Delegates. 


O. B. McEwan, Orlando — Lawyers 
in the Armed Forces Committee; Pres- 


Examiner and 

Photographer 

of Questioned 
Documents 


herman 


FORMER FEDERAL AGENT 


HANDWRITING EXPERT 


Consultant on questioned Handwriting and Type- 
writing. 
falsifications, seals, stamps and questions of similar 
character Scientifically investigated. 

Special Document Photographs prepared to accom- 
pany Reports and for Court Demonstrations. 
inquiry solicited on all matters pertaining to Hand- 
writing in wills, contracts, anonymous writings, notes, 
deeds, books of account, election ballots, ‘etc. Com- 
pletely equipped modern laboratory, including ultra- 
violet and infra-red ray apparatus. 


Jennett 


Pens. Inks, Paper, Erasures, additions, 


Your 


968-9 Olympia Building 
MIAMI 32, FLORIDA 
Office Phone—FR 9-4571 

Residence Phone—FR 3-7534 

Address—1345 S. W. 18th Street 
References of integrity and ability 
furnished upon request. 
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The Legislative Committee of the Real Property, Probate and Trust Law Section met January 

and adopted the legislative program for the Real Property Division and the Probate Division 

of the Section. Left to right, seated: Richard E. Cours, Tampa; James H. Earnest, Miami; Parks 

M. Carmichael, Gainesville; Harry Zukernick, Miami Beach, committee chairman; Leslie J. 

McLeod, Jr., Orlando, secretary; G. H. Martin, Fort Lauderdale; Carl O. Dunbar, Jr., Dunedin; 

David I. Shedroff, Miami Beach; James W. Mahoney, Jacksonville, section chairman. Standing: 
Edwin O. Simon, Miami and Walter C. Kovner, Miami Beach. 


ident of The Florida Bar. Artuur W. MixaM, Jacksonville — 
D. Frep McMUuLLEN, Tallahassee — Associate and Advisory Committee to 


Vice chairman of Annual Meeting 
Committee of Administrative Law 
Section. 


A. McRae, Jr., Bartow — 
Chairman of State Committee of Ju- 
dicial Administration Section; Chair- 
man of Council Committee Represent- 
ing Florida of Legal Education and 
Admissions to the Bar Section. 


SUPPLIES 


P. O. BOX 2087 HOLLYWOOD, FLORIDA 


B. L. Matong, Jr., Miami — Reso- 
lutions Committee. 


FLORIDA ATTORNEY, specializing in 
taxation, desires association with Florida 
attorney or law firm. Admitted to The 
Florida Bar 1948. Two years Florida gen- 
eral practice; six years tax attorney with 
federal government. Available, June. 
Write Box C, The Florida Bar Journal. 


WAsasu 2-6160 
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Kloeppel Hotels 
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NEWSPAPER CLIPPING SERVICE 

Florida Clipping Service 106 
PRINTING 
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West Publishing Company ____-- Inside 
Front Cover 
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TITLE COMPANIES 


Highlands Security Abstract & 
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Lawyers Title Insurance Corp. 
Inside Back Cover 


TRAFFIC ACCIDENT ANALYST 
Clarence S. Bruce 


Judicial Selection, Tenure and Com- 
pensation Committee; Advisory Com- 
mittee to Public Relations Committee. 

KENNETH B. SHEROUSE, JR., Miami — 
Law Office Management Committee 
of Bar Activities Section. 

A. BrapForp SMITH, Venice — Asso- 
ciate and Advisory Committee to 
American Citizenship Committee. 

REEcE Jr., Tampa 
— Secretary of Junior Bar Confer- 
ence; Our Younger Lawyers Commit- 
tee of Junior Bar Conference; Secre- 
tary of Directory Committee of Junior 
Bar Conference. 

E. THompson, Tampa — 
Chairman of General Property Taxa- 
tion Committee of Municipal Law 
Section. 

Harotp B. Want, Jacksonville — 
Associate and Adisory Committee to 
Membership Committee. 

Ropert C. Warp, Miami — State 
Chairman for Junior Bar Conference; 
Co-chairman of Local Arrangements 
for 1959 Meeting of Junior Bar Con- 
ference. 


E. Warts, Jacksonville — 
Council to Legal Education and Ad- 
missions to the Bar Section. 

Guapys I. Wurre, Miami — Advi- 
sory Committee to Public Relations 
Committee. 

L. WiLuiAMs, Miami — 
House of Delegates. 


N. ALFRED Winy, St. Petersburg — 
Vice Chairman of Unauthorized Prac- 
tice of Law Committee of Junior Bar 
Conference. 


PRACTICING ATTORNEY — Successful 
general practice for 11 years in Mid- 
west. Desires association with an estab- 
lished Florida practice, or purchase of 
partnership or practice. Age 38, family, 
member The Florida Bar. Florida refer- 
ences furnished on request. Write Box F, 
The Florida Bar Journal. 
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HELP US 


KEEP THE THINGS 
WORTH KEEPING 


One of the most pre- 
cious American Heri- 
tages is the right to 
worship as you please. 
But protecting our 
American heritages 
costs money — because 
peace costs money. 

It takes money for 
strength to keep the 
peace. Money for sci- 
ence and education to 
help make peace last- 
ing. And money saved 
by individuals. 

Your Savings Bonds, 
asa direct investment in 
your country, make ‘ou 
a Partner in strength- 
ening America’s Peace 
Power. 

The Bonds you buy 
will earn money for you. 
But the most important 
thing they earn is peace. 
They help us keep the 
things worth keeping. 

Think it over. Are 
you buying as many 
Bonds as you might? 


HELP STRENGTHEN AMERICA’S PEACE POWER 


BUY U. 


The U.S. Government does not pay for this advertising. The Treasury Department thanks, 
for their patriotic donation, The Advertising Council and this magazine. 
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JUVENILE COURT FORUM 


A Forum on Juvenile Court History, Law and Procedure will be held at 
the University of Florida College of Law, Gainesville, on March 5-6. 
Following is a tentative schedule of speakers and subjects to be dis- 
cussed: ‘Legal Background,”’ Roger J. Waybright; ‘Historical Back- 
ground,”’ W. S. Criswell; ‘“The Attorney and the Juvenile Court,’’ W. 
Troy Hall, Jr.; ““Recent Decisions Related to Juvenile Court Cases,”’ 
O. D. Howell; Jr.; “The Philosophy of the Juvenile Court,’’ Chris Bar- 
nette; ‘‘Actual Case from Files of Juvenile & Domestic Relations Court 
of Polk County,’’ G. Bowden Hunt. For further information write the 
University of Florida College of Law. 


CONVENTION REGISTRATION 


Registration forms for the 1959 convention of The Florida Bar, 
to be held May 21-23 in Miami Beach, will be included in the March 
and April issues of the JOURNAL. 


ARE YOU... 


. . giving tax law proper emphasis in your practice? 
. interested in broadening your knowledge of taxes? 


The Tax Section of The Florida Bar is designed to meet these 
problems, but it must have your support, including your membership 
and your active participation, in order to do so. 


Members participate in Tax Committee projects, receive ‘’The 
Tax Section Bulletin’’ periodical, and attend special tax law institutes 
restricted to members. 


The Tax Section recommends that you take advantage of its pro- 
gram today by sending your check for the nominal $5 annual dues 
to: J. Thomas Gurney, Jr., Secretary-Treasurer of the Tax Section, 
P. O. Box 312, Orlando. 


THE FLORIDA BAR JOURNAL 


| 
| 
| 
| 
| 
4 
| | 


brand name usually: stands head and 
ae shoulders above all others in. its- es? 


In title insurance it's Title.” 


Prox de, 


Investors in real’ estate. “and. ‘teal estate 
securities are better: satisfied when 

They know that Title} 
Corporation consistently | and: zealously" 
maintains its leadership among” 


Titles insured insurance companies. 

throughout-43 states, 

the District of Columbia, 

Puerto Rico and Hawaii 


NATIONAL TITLE 
DIVISION OFFICES 
CHICAGO NEW YORK 


Branch Offices in: 


Akron, O. 
Atlanta, Ga. 
Augusta, Ga. 
Birmingham, Ala. 
Camden, N. J 
Cincinnati, O. 

Cleveland, O. 

i Columbus, Ga. 
More and more, investors insist upon 
Doyten, ©. “Lawyers Title’ protection because 

ecotur, Ga. 

Detroit, Mich. they know . o- 
Flint, Mich. 
Freehold, N. J. 


Grand Rapids, Mich. THERE IS NO BETTER TITLE INSURANCE THAN 
| A POLICY ISSUED BY 


if 


— 
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Marietta, Ga. 

Miami, Fla. 

Mount Clemens, Mich. 
Newark, N. J. 

New Orleans, La. 


Newport News, Va. 
New York, N. Y. 
Norfolk, Va. 

| Pittsburgh, Pa. 

Pontiac, Mich. 

Richmond, Va. 

t Roanoke, Va. 

Savannah, Go. 
Springfield, 
Toms River, N. J. 
Washington, D. C. 


White Pain, FLORIDA STATE OFFICE 
wane” 99 Sixth Street, S.W., Winter Haven 


Home Office, Richmond, Va. 
LOCAL AGENTS AND APPROVED 
ATTORNEYS THROUGHOUT FLORIDA — 


REPRESENTED BY LOCAL TITLE COMPANIES 
IN MORE THAN 200 OTHER CITIES j . _ 
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_ “Not to be confused with any other title insuring organization of similar name.” 


FLORIDA REAL ESTATE 
LAW AND PROCEDURE 


WITH FORMS 


by J. C. Adkins, Jr., of The Florida Bar 


A COMPLETE AND EXHAUSTIVE TREATMENT OF THIS IMPOR- 
TANT SUBJECT BY AN OUTSTANDING FLORIDA LAWYER AND 
AUTHOR. 


3 Volumes Prepublication Price $60.00 
VOLUME 1 JUST PUBLISHED 


Volume 2 ready in May Volume 3 in September 


THE AUTHOR 


Mr. Adkins is a well-known member of The Florida Bar engaged 
in the general practice of law, and is an authorized examining 
attorney for a number of Title Insurance Companies. An ex- 
perienced legal writer, he is author of FLORIDA CRIMINAL 
LAW PROCEDURE and the titles “ACTIONS,” 
“AGENCY,” “ANIMALS,” “BILLS AND NOTES,” ‘““COURTS” 
and many other important titles published in Volumes | to 9 
of FLORIDA LAW AND PRACTICE. 


INDICES - 


A thoroughly exhaustive index is provided to enable the briefer 
to find quickly any point of law discussed. Volumes 1 and 2 
will each contain separate indices and Volume 3 will contain a 
master index, on the descriptive-word order, to the entire set. 


THE HARRISON COMPANY 


Law Book Publishers 
P. O. Box 4214 Atlanta 2, Georgia 


PUBLISHERS OF YOUR FLORIDA LAW BOOKS SINCE 1926 
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